


VOL P. 2291 F R I D A Y,  O C T O B E R  1 6 ,  2 0 1 5  T H E  L E G A L  I N T E L L I G E N C E R  •  9

Counsel for Patrick R. Reese, a su-
pervisory special agent in the Of�ce of 
Attorney General and Kane’s driver, �led 
an omnibus motion Thursday with the 
Montgomery County Court of Common 
Pleas. The motion said Judge William R. 
Carpenter should recuse himself because 
he is repeatedly named in the criminal 
complaint against Reese. 

Reese also moved to dismiss the case, ar-
guing there was no probable cause to show he 
had notice of the protective order he has been 
accused of violating. 

Reese has been charged with contempt 
for allegedly violating a protective order 
in which Carpenter directed that OAG em-
ployees should not have access to any in-
formation pertaining to the statewide grand 
jury that ultimately recommended charges 
against Kane.

Reese’s motion, �led by his attorney, 
William A. Fetterhoff of Fetterhoff and Zilli, 
said the af�davit of probable cause against 
him “fails to make any averment to show how 

or when, if at all, the defendant was served 
with the protective order or had any speci�c 
notice of its terms.”

While the order was applicable to OAG 
employees, the motion said, it did not provide 
for service upon them. The Aug. 27, 2014, 
order was sent to Kane and special prosecu-
tor Thomas Carluccio, and a Sept. 17, 2014, 
modi�ed version was sent to Carluccio and 
former OAG chief deputy attorney general 
James Barker, the motion said.

Reese’s motion cited from a Dec. 1, 2014, 
�ling in which Carluccio said it was rea-
sonably presumed the OAG staff would be 
properly served “without the administrative 
maelstrom of serving each and every re-
spective person with the OAG,” and denied 
the allegation that service was insuf�cient. 
However, Reese’s motion said, Carluccio 
noted in the same �ling that service could 
be accomplished “‘through group emails, or 
by other reasonable means.’” Still, Carluccio 
never sought any order to distribute the pro-
tective order, the motion said.

“The email system is set up to permit a 
department-wide email to be sent ... it was 
certainly possible here,” Feterhoff said. “That 
was never done, that’s the problem.”

Additionally, the motion alleges there was 
no probable cause to support the theory that 
Reese’s alleged actions were for a criminal 
purpose. It said Reese’s searches could have 
been performed in order to �nd the source of 
leaks by OAG employees or others to media 
outlets, as there were media reports related to 
grand jury matters during that time.

With regard to the motion to recuse, 
Carpenter’s frequent appearance in the af-
�davit of probable cause as a subject of the 
alleged searches “raises a substantial doubt 
as to this honorable court’s ability, in the 
absence of the right to a jury trial, to preside 
as the sole judge of the facts and assess the 
facts in a fair and impartial manner,” the mo-
tion said. 

Reese also pointed to an opinion �led by 
Carpenter, in which he defended the process 
used to investigate Kane and recommend 
charges. 

“The statements of this honorable court 
set forth above indicate that the court has 
prejudged and concluded upon the guilt of 
Attorney General Kathleen Kane,” the mo-
tion said. “There is accordingly a manifest 
likelihood of spillover prejudice by the court 
against Mr. Reese.”

The af�davit of probable cause �led with 
the complaint against Reese alleges that he 
searched OAG archives for email correspon-
dence regarding matters related to the 35th 
Statewide Investigating Grand Jury, in viola-
tion of a protective order issued by Carpenter.

Reese’s motion lists several instances in 
which the af�davit said Reese searched the 
Of�ce of Attorney General’s email archive 
system using the term “carpenter,” and that 
investigators concluded Reese was searching 
for Carpenter’s emails.

Other search terms he used, according to 
the af�davit, indicated he was searching for 
messages involving Carluccio, Judge Carolyn 
T. Carluccio and Barker, among others. The 
criminal complaint alleges that in searching 
for those emails, Reese viewed subpoenas of 
grand jury witnesses and dates for witness 
appearances, learned the identity of a grand 
juror and saw messages about the protective 
order.

Reese’s criminal trial is scheduled for 
Dec. 7 in the Montgomery County Court of 
Common Pleas.

Lizzy McLellan can be contacted at 215-
557-2493 or lmclellan@alm.com. Follow her 
on Twitter @LizzyMcLellTLI.     •

also noted statements that Cosby and his 
wife, Camille Cosby, made indicating that 
Hill was lying. 

Hill’s alleged damages include mental an-
guish, depression, anxiety, humiliation and 
loss of enjoyment of life.

According to Hill’s attorney, George 
M. Kontos of Kontos and Mengine Law 
Group, the case is about a person in a 
position of authority using that authority 

to take advantage of someone young and 
vulnerable.

“We’re looking forward to having our day 
in court, and we feel that, when the jury hears 
all the evidence, Renita will be vindicated 
and Bill Cosby will �nally be held account-
able for his actions,” Kontos said.

Patrick J. O’Connor of Cozen O’Connor, 
an attorney for Cosby, did not return a call 
for comment.

Max Mitchell can be contacted at 215-557-
2354 or mmitchell@alm.com. Follow him on 
Twitter @MMitchellTLI.     •
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Commonwealth Court Judge Anne E. 
Covey, the �rst to answer the question, said, 
“We need to be mindful that there’s an on-
going investigation.” But answers became 
more de�nitive.

Philadelphia Court of Common Pleas 
Administrative Judge Kevin M. Dougherty 
and Superior Court Judge Judith F. Olson 
said the court would be best served 
by letting other bodies complete the 
investigation. 

“The mere fact that one of the individuals 
embroiled in this controversy serves on the 
Supreme Court gives me pause that we need 
an independent investigation,” Olson said. 
“I don’t think it’s something the Supreme 
Court itself should be doing since there is a 
Supreme Court justice at issue.”

Superior Court Judge David N. Wecht 
said the court shouldn’t be “micromanag-
ing itself.”

Philadelphia Court of Common Pleas Judge 
Paul P. Panepinto, an independent candidate, 
said the court shouldn’t be involved, but also 
expressed doubt regarding the makeup of the 
other judicial disciplinary bodies. 

Superior Court Judge Christine L. Donohue 
said, “In a sense, the Supreme Court has al-
ready done too much.”

Adams County Court of Common Pleas 
President Judge Michael A. George touched 
on the perception of impropriety issues, as 
well as due process concerns. 

“It brings a greater issue to head here, to 
light, and that is what is going on with our 
courtroom,” George said.

But when it came to the issue of the 
court’s decision last year to suspend for-
mer Supreme Court Justice Seamus P. 
McCaffery amid numerous allegations, the 

judges seemed less sure of how to answer, 
several expressing hesitance to judge the 
justices’ response.

“I do believe that the Supreme Court 
may have been somewhat forceful in its ap-
proach,” Dougherty said. 

George said he suspects the behavior was 
signi�cant enough to allow for the court’s 
suspension of McCaffery, and Olson said she 
was “hesitant to pass judgment,” but stuck by 
the prescribed system for disciplining judges. 
Covey again emphasized the importance of 
a “thorough and ongoing investigation” fol-
lowed by “swift and severe” punishment.

“It’s hard to answer the question when 
you’re not part of the whole process,” 
Panepinto said.

Wecht pointed out the due process con-
cerns outlined in Justice Debra Todd’s dissent 
to the order suspending McCaffery, but also 
said it would be “inappropriate” to pass judg-
ment on the court’s choice.

“Therein lies the problem. There is no 
record developed,” Donohue said, refer-
ring to the candidates’ shared indecision 
on the question. “Our inability to comment 
is the same inability that the citizens of 
Pennsylvania had ... that does not develop 
con�dence in the judiciary.”

CAMPAIGN FINANCE
Where the judges seemed to differ more 

was their thoughts on fundraising and 
recusal. 

“I believe automatic recusal is appropri-
ate,” George said, referring to cases involving 
campaign contributors. 

But Wecht, one of the top two campaign 
fundraisers in the race, said the size of any 
given donation in relation to total fundrais-
ing should be taken into account when con-
sidering whether it creates the appearance 
of impropriety.

year after the prescription of the drug, he had 
grown female breasts.”

Kline said Stange had surgery to remove 
the excess breast tissue when he was 18, but 
the emotional damage that came from his 
peers’ taunts is not so easily repaired. 

He added the drug caused Stange to gain 60 
pounds, initially masking the breast growth. 
The gynecomastia, Kline argued, was not 
revealed until Stange had lost weight after 
ending his use of the drug. Stange also com-
plained of stabbing pains in his left nipple 
while on the drug.

Kline told the jury that Risperdal was 
marketed for off-label use in children, de-
spite the fact that it was not indicated by 

the U.S. Food and Drug Administration for 
that purpose. 

“The drug was never, ever approved 
for children with Tourette’s, but Janssen 
Pharmaceuticals had different ideas, and that 
affected what they were willing to tell doctors 
about the drug and what its real risks were,” 
Kline said.

He further maintained that Janssen hid 
information on the alleged increased prolac-
tin levels—the hormone that causes breast 
growth—associated with Risperdal from the 
FDA. And on the Risperdal label, Kline said, 
Janssen noted the incidence of increased 
prolactin levels was rare (one case of gyneco-
mastia in 1,000) when it was actually closer 
to �ve in 100. 

McCarter & English chairman Michael 
Kelly went up to bat for Janssen after Kline 
had concluded his opening remarks. 

Kelly said Stange didn’t complain of gyne-
comastia until after he had been off the drug 
for a year. 

“If you’re going to see something, you’re 
going to see it while he’s taking the drug,” 
Kelly explained to the jury. 

Kelly went on to answer Kline’s claims 
that Stange was teased for his enlarged 
breasts by pointing out that he was also 
teased for his Tourette syndrome, a condition 
that Risperdal helped to improve.

He also asked the jury that if Risperdal 
was such a bad drug, why did Stange’s doc-
tor keep prescribing it to him for four years 
before switching to a generic? Kelly said the 
doctor was aware of the risks and bene�ts. 

Additionally, Kelly said puberty is the 
main cause of gynecomastia, and Stange took 
Risperdal right in the middle of it. He also 
said 50 to 75 percent of boys going through 

puberty experience breast growth; for some, 
it diminishes afterward and for others, it 
remains.

He told the jury that Stange was never 
tested to see if his prolactin levels had in-
creased while on the drug.

Kelly added Stange’s weight gain could 
also be attributed to other drugs he was tak-
ing, along with his normal pubescent growth 
spurt. 

Lastly, Kelly said the warning labels on 
Risperdal were adequate in informing physi-
cians of the potential risks. 

“Even the earliest label mentions prolac-
tin,” Kelly said, and as more testing was done 
down the road, the warnings were updated.

P.J. D’Annunzio can be contacted at 215-
557-2315 or pdannunzio@alm.com. Follow 
him on Twitter @PJDannunzioTLI.     •
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