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e years ago, the Pennsylvania
Supreme Court issued its decision in
Azzarello v. Black Brothers Ca. I

bolding that negligence concepes  were
sproperly included in a jury inseruction on
proshuct defect given Pennsylvania’ adopeion
of Scction 402A of the Restatement (Second)
of Tores.

Since Azzarells, the Supreme Court repeat-
edly has declared that negligence concepts
have no place in a stict lability case. Yet the
court has not been entircly consistent on this
point. Azzarelh it incurporated risk-ukcy
balancing into the analysis for detcmining
defcct. And the Supreme Court. has recog-
nized in Devis . Berwind and Stecber v Fond
Motor Company, that negligence concepts
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for the intended use,” according w0 Azzarel.
“This formulation focises on the product and
docs not comsder neghigence princplo.
Section 2 maintains this focus in relation to
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P 1y analy- s prescnt
s i several instances. depacs roon s lseriied disge even though

Three reccnt decisions raise questions sl possble cae s cerssedinthe pecpara-
about the fature of products " However,
liability baw.

The first is the Supreme Court’s decision in
Phillsps . Cricket Lighters, in which a twosjus-
tice plurality restated that negligence concepts
have o place in strictlability, and also stated
that 3 manufacturer could be strictly liable
only for injuries caused o an intended user of
3 product

1h=-:—hnhr!mdl'€ Cirevit Court of
Stmeplicity
4 which that
Pennsybvania would adopt Sections 1 and 2 of
the Restatement (Third) of Tores and thereby
allowed 2 bystander 0 cominue igation

Section 2 mmld\madnn-nuluﬁmr:b

facturer’s design and the foresceable risks of
the design. Under Section 2, a product has a
design defect “when the foresceable risks of
harm by the proxduct coudd have been

reduced or avoided by the adoption of a rea
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ably safe” The isue hzb: “the fury is the
reasonablencss of the manufacturers conduct
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uve product.

The third is Bugesh o LU. North Ameria
I, in which the Supreme Court allowed
appeal to docide whether t adopt Section 2
and abandon Section 402A, but then dis-
missed the appeal as improvidently allowed.
This article will address each decision in
tarn.

THE RESTATEMENT THIRD AND
CURRENT LAW
Given the role that Sections |
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consider how their ndoptm might :k:v
Pennsyhvania law. Section 1 provides that “one
engaged in the business of sclling or otherwise
distributing products and who slls ar distrib-
utes a defective product is subject to liability
llr‘unnmp:nnupqmamﬂlhlh
defoct™ “This section outlines the general
proposition. that Kability without fault is
imposed for the harm caused by a defective
product. It imposes liability without regard 1
whether the victim was an intended user, an
unintended user, or 3 bystander. Section |
begs the question of what is a “defect™ thar is
where Section 2 would change Pennsylvania
law.

By way of context, Pennsybvania law cur-
rendy provides that product defece exists
where 3 product hick{s) any clement neces-
sary w make it safe for its intended use or
posscss{es) any feature that renders it unsafe

(continued from top)
ity authored by Chicf Justice Ralph Cappy. It
clarificd that “in this jusisdiction, negligence
concepts have no place in strict liabality law.”
But it narrowed the intended use doctrine,
stating for the first time that in design defect
cases the term “intended usc” encompassed a
requircment that @ product need only be
safe for its “intended user.™
Justice Thomas Saylor authored a concur-
ring opinion, cndorsing adoption of Scction 2,
which he charactenized a5 representing a “syn-
thesis of law denved from reasoned, main-
wrewm, modern consensus” and “the most
iding essential
and remediation, at least on 3 prospective
basis™ Justices J. Michael Eakin and Ronald
Castile joinexl thisconcurrence. Justice Sandra
Schultz. Newman separately joined Cappys
analysis of the strict liability issue.
As Justice Stephen Zappala did not partici-
pate in the decision, and Justice Russell Nigro
only concurred in the result, six justices had
voted for dismissal of the strict liability claim.
But as only two justices voted to maintain
Section 402A, while three justices urged adop-
tion of Section 2, Philips revealed a rift around
whether Pennsylvania should resain its com-
mitment to traditional smict liability princ-
ples.

BERRIER
In May 2003, Ashley Berrier was visiting

ber pandpares 3¢ el bome. Wi bee
mowing. L _Ashloy

un\kurbk utility t
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wonder that the posibility of the Restatement
Third’ adopeion has prompted so much con-
«rowersy and consideration.

PHILLIPS

In November 1993, 2-year-old Jerome
Campbell opened his mother purse, retricved
a cigarette lighter, and wsed the lighter
ignite linens. The lighter had no child-resis-
tant feature. The fire spread, and Jerome, his
m«:d\u'mdlnclhu‘dﬂddndmdwﬁrr The

the deferdk

alleged

should not have manufactured and distributed
2 lighter that lacked childproof features.

The wial court granted summary judgment.
As 1o the design defect claim sounding in
sarice lisbility, it reasonod that Pennsylvania’
requirement that a product be unsafe for its
imtended use implicated a requirement thar
the user be an intended user of the product. As
Jerome was not an intended user, the lighter
could not have been used for its intended

use.
The Superior Court reversed,
that 3 product must only be safe for s intend-
ed use, and it was immaterial whether the user
was intended or unintended.
“The Supreme Court reinstated judgment
on the srict lability chaim. The court’ opin-
< Prss 7

came it the yard. Her grandfather disen-
gaged the mower blades and instructed her to
go inside. Belicving she had done so, the
grandfather re-engaged the blades and placed
the mower in reverse. As he was backing up
with the blades , he backed over
Ashley’s leg. Ashley Ieft foot had to be ampu-
tated.

In the ensuing lawsuit, Ashley’s parents
Ibrought claims for design defect sounding in
stric liability and megligence. A federal court
granted summary judgment, reasoning that
Pennsylvania did not permit recovery for inju-
ries t anyone other than an intended user.

On appeal, the 3rd Circuit certified the fol-
lowing question to the Pennsylvania Supreme
Court: “[wihether, under Pennsybvania law, a
plaintiff minor child may pursue a strict liabil-
ity claim for injuries caused by a riding lawn-
mower, where that child is neither an intended
user nor consumer of the mower.™

In October 2008, the Supreme Court
denied the certification. Saylor explained that
the court had accepted review in Bugh to
consider whether strict liability “applies in
design-defoct case” He added, “With full
appreciation and respect for the difficulties
presented to federal courts in predicting
Pennsybania law at this juncture, | beicve
that this courts limited resources are best
centered on the global issucs™

In April 2009, the 3rd Circuit published »
deasion stating that Savlors concurrence in

 Products Liability

mstinad froms PA3

Phillps foreshadows the Courtk
adopeion of sections | and 2 of the Third
Resuatement. Applying Section 2, the 3rd
Circuit used 3 “reasonably foresceable usc™
i B e &S
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BUGOSH

From 1957 w 1966, Edward Bugosh
wocked jobs in which be was exposed 1o
asbestos-containing products. In 2003,
Edward was diagnosed with mesothelioma.
He brough suit against L U. North America
(TUNA), smong others. The jury returned
s verdict of $1.4 million against all defon-

danis.

On appeal, TUNA argued that it was
entitled to a new trial because the trial
court denicd its motion to apply Section 2
against plaintiffs’ strict Liability claim. The

Court affirmed the judgment,
and the Supreme Court allowed appeal w0
decide the ultimate question: “Should chis
‘Court apply § 2 of the Restaterment (This
of Torts in place of § 402A of the
Restatement (Second) of Tores?”

In June 2009, the Supreme Court dis-
missed the appeal as improvidendy grant-
ed, perhaps reflecting agreement with
plaintiffs angument that the outcome
would be the same under cither a Section 2
or Section 402A analysis. Saylor, joined by
Castille, filkd a disenting statcment in
which he reviewed the inconsistencies in
Peansylvania product liability law and
advocated for prospective adoption of
Scction 2 of the R Third” For
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but clarify the “intended use™ doctrine and
bystander liability where uncertainly is said
to exist; adopt sections of the Restatement
Third on » case-by-casc basis; or adopt the

now, the law remains where the Superior
Court found it when affirming judgment
in Edward Bugosh’ faver.
CONCLUSION
Eventually a case will emerge that invites
the Supreme Court to consider the foture of
product liability law. At that
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