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ABSTRACT

Kline & Specter, P.C.was significantly involoed in the multidistrict Vi-
oxx hitigation and the resulling dz’qim.*frﬂ; concerning the allocation of com-
nion benefit fees armong the pl rma!:ﬂ counsel, Based on this experierice, the
authors discuss how the allocation of fees in Vioxx provides lessons in how
not fo mandge « common benefit fund, This Article first reviews the Vioxx
litigation and the busic principles of common benefit fee allocation, including
the lodestar appronch. This Article then discusses how the Vioxx fee Allo-
cation Committee abandoned the lodestar approuch in firvor of a “point” sys-
fent through which insiders sought to award themseloes a lion's share of the
conunon benefil fund. This Article reviews a deal between insiders und cer-
tain lawe fiyis that resulted i an ;.-.rn_rn.fihum,{ff distribution from the scitle-
ment fund fo resolve objections over the size of the Vioxx continon benefil
fund. The Arbicle arques that commuon benefit fees shovld be distributed ue-
cording fo the well-ics: epied lodester approach, rather in an ad hoc "point”
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INTRODUCTION

Mass tort litigation begins as a contest between plaintiffs and de-
feridants around complex factual and legal issues, When seitlement
between those parlies is reached, that initial contest can give way to
another: allocation of common benefit fees among the plaintiffs’
counsel. There is a well-developed body of law to guide fee allocation
in these common fund setlings, Generally, (1) each faw firm calcu-
lates its lodestar based on the hours worked and reasonable billable
rates for that time; (2) each firm's lodestar may be adjusted npward
(or downward) based wpon its contributions to the liiigation and the
amoumnt of money sel aside for common benefit attormeys’ fees; and
(3) the trial court overseeing the litigation evaluates and approves the
fee allocations.

Vioxy persomal injury litigation resulted in a $4.85 billion scttle-
ment, of which over $315 mlihon was allocated to pay attorneys for
their common benefit work. Significant problems plagued the man-
agement and disteibution of this common benefit fund, Those prob-
lems arose because plaintifis’ lawyers proposed fee allocations
through a free-wheeling approach that favored those insiders and
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sought to purchase peace through secret negotiation. Because of these
problems, Vioxx contains object lessons in how nof to manage com-
mon benefit fee allocation,

Klirte & Specter, P had a significantinvolv erner:t iin the Vioxx [it-
igation and the resulting fee allocation disputes.' Based on that expe-
rience, the authors roview the missteps in Vioxx fec allocation that
created such uproar. This Article fivst reviews the history of Viexx lit-
igation followed by a review of the basic principles of fec allocation
from a common benefit fund. This Arficle then discnsses (1) the Fee
Allocalion Committee’s abandonment of the lodestar approach in fa-
vor of a novel “point” systern through which ihe insiders sought to
award themselves the lion"y shave of the corrnmon benefit fund at the
expense of others who performed valuable services for the litigation;
and (2) the deal between insiders and certain law firms that resulted
in an unauthorized disteibution of approximately $18.5 million from
the seitlement fund to resolve objections over the sjze of the common
benefit fund.

The authors sugpest that these events provide ai object Tesson in
how niot to manage a corminon benefit fund. I particular, common
benefit fees shonld be distributed according to the well-accepled
lodestar approach rathicr than an ad hoc point siysfers croated by self
inierested partics. Commoen benefin money should nod be disiributed
im{m yhunauth uu/a it deals, As an crerarn Ez*:n;) uatter, Multicistrict

ation "”M L7 ;ur ' supeivise the actions of

L. See geweralfy Objection of Kline & Specter, T.C Lo the Viexx Fee Alfocation Commitlec's
Common Benelil Fee Reconnmoendation, I re Viose Drods, [ iab. Litig., MI2E No, 1657 (L., La.
Feb. 7, 2011} jhereinafter Objection of Kline & Specler, P.C.]. Kline & Specter bad a major role
in Vioxx litigation that included taking significant deposilions and a lead role in developing Lthe
causation claim. Author Tom Kline afso served on the Tlaintifls’ Sleering Committes bul nol
the Fee Allocation Committee. Kline & Spucter’s significant role in Vixy Hitigation resulted in a
512 million lodestar—the fourth largest of all firms involved. See i, at 2. However, the Fee Al-
location Cormitkes jnitially reconmmended thal Kline & Spector rocetve ondy 544 milliem in
common benefit foes, roughly 37 percend of firm's lodestar, Id. at 1. Furthermore, the lee Allo-
calion Comumiltee recommended that its own members’ lodestar be multiplicd by an average
of 2.5; Kline & Specter’s recommenclud fee would have been $30 million using that average. fd.
at 2. When Kline & Specter objected to the Conunities’s initial recornunendation of $4.4 million,
the Committee reduced its recomunendation for Kline & Spector further Lo 34 million, Id. at 7-
8. Kline & Specter objected to the further reduced recommendation through an extensive court
Hiing, The Fee Allocation Cotmmittes agreed to recommend $15 nillion the day beflore Kline &
Sprcter was to make its prosentation to a courl-appointed special mastor,
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occuired in relation to the Vioxy common benefit fund need not have
occuired and need not occur in future MIDLs either,

I, A BRIEF SUMMARY OF VIOXX LITIGATION THROUGH
SETTLEMENT

The history of Vioxx litigation has been extensively reviewed in ju-
dicial decisions.” By way of brief summary, this multidistrict and
state-courl products Hability liigation involved the prescription drug
Vioxx, generically known as Rofecoxib, which was designed by
Merck to relieve pain and inflarmmation resulting from ostecarthritis,
1'1‘16"11’1'1}1t"3j_d arthritis, menstrual pain, and migraine headacbes.” The
Food and Diug Admindstration appe aved \ﬁow fog sale in the United
States ia May of 19997 Marck withdrew Viexx from the markel in
Geprer nher 2004 aft et ok

fronm a chnical trial showed that YVioeoduse
rambotic evenis, such as mys-
Abousands of bncl
£ Merck i siate and

chemic stroke,
wotions were f

feder ai coutts alleging o variely of clai

California, N{,W T’r 2y, and Texas instituted consoltdatad proceed-
ings at vavious daies between 2007 and 20057 In Februar y 2 2005, the
Ji dl ial Panel on Multidistrict Litigation conderred “MDL” status on
federal Vioxy cases and transfer L“d all such cases to judge Bldon Fal-
lon of the United States District Court for the Bastern Disirict of Low-
isiana for coordinated discovery and preirial proceedings under 28

5,C. §1407.8

in February 2005, Judge Fallon directed the plaintiffs” counsel in-
volved in the Vioxx MDD, to offer recompiendations for the appoint-
ment of plaintiffs’ Hiaison counsel.” The plaintiffs’ counsel submitted
several recommendations, and Judge Fallon entere d :m order ap-
pointing Mr. Russ Herman to perform the liaison role.

2. See fn e Vioso Mrods. Liab. Litig., 760 F. Suppp. 2 640 (KD La, 20010); In e Vioxx FProcks,
Liab. Litig,, 401 F. Supp. 24 565 (LD, La. 200%),

3 dw e Vipay, 760 T, Supp. 2d al 642,

4. fd.

B fd.

6. fd. (including “products Hability, tort, leand, and warranty claims™).
7. Hec i,

B Id.

Y. 0 re Vioxx Prods. Liab, Litig, MDL Noe. 1657, 2005 WL 756742, at *10-11 (EJ2. La. el 18,
2005} (Pretrial Order No, 1.

10, Inre Vienx rods. Liab, Litig,, MDL No. 1657, at *1 (L1, La. Teb. 2, 2003) {Pretrial Order
No. 23
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In April ot 2005, after reviewing applications from various counsel,
Judge Fallon appointed twelve lawyers (including author Thomas
Kline) to scrve on the Plaintiffs’ Steering Committee (“PSC”)." He
appointed attorneys Andy Birchticld and Christopher Seeger as the
PSC’s co-lead counsel.” He charged the PSC with the management of
plainiiffs’ litigation cfforts, mc!u_dm‘gJ the negotiation of settlemerit.™
fn turn, the PSC created numerons subcormittees to organize and

coordinate Viexr lifigation on the plaintiffs’ side.™ This format is typ-
ical in modern mass tort practice,

Extensive liligaiion followed the appointment of this committee,
Plaintiffs” attorneys engaged in all aspects of pre-trial litigation in-
chuding,; document discovery, identification and preparation of ex-
perts, development of legal and factual theovies, the taking of depo-
sitions, motion practice, the coordination of state and federal pro-
cecdings, and preparation of a trial package capable of being used by
all plaintiffs’ counscl across the country,

The court conducted six Viovy bellwether ials.” Four trials ended
in defense verdicts, one of which wag preceded by a trial resuliing in
a hung jury, while only one case resulted in 2 plaindifi’s verdict, 1
Thicteen addifional Vigxzx relaied cases were tried befors jurics in
state coutrls i texas, Now Jersey, California, Alabama, Hincis, and
Hiorida,” The state comi vesults includad four additional plainiiffs
verdicts {though twvo were roversed in the appellaie courts), seven

7

T dnre Viewx Prods, Liab. Litig, MDL No, 1687, 2005 W 880963, at *1 (T, La. Apw
2005) {Pretzial Orcler Na, 6}, The PECTs bwebve mombers were atiorneys Andy D, Birchfindd {ro-
lead counsel), Christopher A Scegor {co-lead counsel), Richard |, Arsenauali, Tlizabeth J.
Cabraser, Thormas R Kline, Arnold Levin, Carlene Rhodes Lewis, Gorald K. Meunter, Tray A
Rafferty, Drew Ranier, Mark I Robiuson, Jv, and Ch vistopher V. isi. fd.

12, fd.

1A id atvi-2

4. In e Viexx Prods. Liab. Litig., 760 F. Supp. 2d 640, 643 (ED. La. 2010).

15. Id. at 644 {noting that the “fivst of the bellwether trials took place in Houston, Texas,
while [the Louisiana court] was displaced following | urricane Kalrina”). As outlined in In re
Viexx, 760 L. Supp. 2d at 644 0.7, the bellwether trials included: Plunkett v. Merck & Co., No.
05-46 (L.D. La. filed Aug, 23, 2005) {comprising bath the first and second bellwether rials, as
the first Liial resuiled in a hung jucyl; Bamnett v, Mercls & Co., No, 06-485 (LI La. filed Jan, 31,
2006} (third bellwether trial); Smith v. Merck & Ca., No. 05-437% (H.1. La, filed Sept. 29, 2005)
{fourth betlwethor tial); Mason v, Merck & Co, No. 06-0810 {C.D. La. filee Feb, 16, 2006) (fifth
bellwether trial); Dedrick v. Merck & Co., No. 05-2524 (F.D. La. filod June 21, 2005} (sixth buil-
wether Frial).

16, fnre Viexy, 760 K. Supp. 2d at 644,

17, 14
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defense verdicts, and two hung juries.' Taking into account the over-
furning of two plaintiffs” verdicts on appeal, the final tally was thme
plaintiffs’ victories, fourteen plaintiffs’ losses, and three hung juries.’
At some point (it is not publcly known when), Judge Fallon ap-
poirtted a Negotiating Plaintiffs” Committee (“"NPC”),” comprised of
plaintiffs” Haison counsel, both co-lead counsels of the PSC, two ad-
ditional PSC members, and two additional attorneys.” The NPC's
purpose was to negotiate a settlement with Merck.” Judge Fallon did
not notify the lihgrmt<~ involved in Vioxx litigation that he was con-
ten’tplaimsé the creation of this additional committee. He did not ac-
cept applications for appointnent, Neither he nor anyone else in
formed the PSC as a corparate body that the NPC had been created
and was conducting settlement negotiations —a role allocared to the
P by courtorder ™ Individual membeors of the PSC were kept inthe
dart
Tals marked the end of the PHT as an active force in Viexe litigation,

After the NPy forne ii{m, the
body nor had any su The NPC :'vswc)?i-
ated with Merck to reach & sottloment, CGL{,_Uumg ihose discussions
in secrer and bevond the auth Dut\', knowledge, or oversight of tlw
PHC The WP participated in the 74 percont r_.{ea;_i_ with f}b]: ctors to
the initlal proposed allocation for corumnon benefit foes. ™ ‘The NPC
essentially became the PSCs successov-in-interest, displacing the PSC
and taking over the PSCs vesponsibility fo niegoetiate a s 'ttl“m(—n Efor
Viexx litigation and conducting other aspects of the litigation.”

S0 mever et arain as a cornorate

aTiiive ;“{)E-:—: in ithe Miealio

18, See Objection of Kline & Spuecter, PO, supre note 1, at 4.5,

19, Seeid.

200 Sewdd ab By drore Vievy, 760 1 Supp. 2d at 644

21, See gemerally SEITLEMENT AGREEMENT BETWEEN MERCK & Co., TG, AND THE COUNSEL
LISTLL ON THE SIGNATURE PAGE (dated as of Nov. 9, 2007, Wttp:/ Swwewofticia lviooseltle-
ment.com/ doanneis/ Master %205cttle
menth20Agrecment S20-K20new.pdl (last visited Oct, 2, 2016) [hereinattor MeRCK SLITLE-
MENT AGREEMENT]. e NPC's seven membeis were atorneys Russ Hevman {plaintiffs” laison
comeel), Andy b, Birchiield {P5C co-lead counsel), Chrislopher A, Seeger (P5C co-lead coun-
sef), Arnold Levin (ISC member), Ldward T Blizzard, and Thomas R, Girardi, fd.

220 itnore Viowy, 760 T. Supp. 2d at 644,

23 Gee e Viexs Prode. Liab. Lilkg., MDL Ne. 1657, 2005 WL 850903, ot *1-2 (E.D. La. Apv.
&, 2003 {Pretrial Chder No. 6) (" The PSC will have the following responsibilities: ... (2} Nego-
tiate and enter inko slipulations with Defendants vegarding (his litigation . .. (3} Ixplote, de-
velop, and pursue afl settlement options L in this Htgabon,”).

7. See indra Pavt M,

25, This approach ratses significant questions, The PSC was created by cowrt ovdey to organ-
ize the plaintiffs’ counsel, litigate the cases, amd negotiate settioment with Merck, Il The PSC
having been created and endowed with spectc contbordered duties, B would Dave been more
efficiont and transparent 1o allow the PSC Lo pursue those dulies rathey than appoind a second
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In November 2007, Merck and the NPC anmmounced that they had
rcached a settlement for an nwrail sum of $4.85 billion.™ The agree-
ment was a voluntary “opt in” agrecment.” 1t provided that Judge
Fallon would oversee aspects of the administrative process, uu__udmy
reimbursing of costs and awarding of common beneflit fees,” During
this period, Judge Fallon also appointed a nine-person Fee Allocation
Committee ("FACY), comprised of the same seven lawyers he earlior
appomteu ro the N P( plus two additional lawyers who were not ’SC
members.” Thus, Judge Fallon appointed three different committess
to govern the litigation, each with different cornpositions and mim-
bers, even though the PSC was created from the outset and was ew-
powered to perform all of the functions that the NPC and FAC would
later serve.

In July 2008, Merck annmrnced that it was satisfied that sign-up
thresholds necmaaiv to trigger funding of the Viexy Settlement Pro-
gram had been met.™ Hventually 99.9 percent of all eligible claimants
entered thie programn, and by June 2010, the parties had distributed
over $4.35 billion to 32,886 claimanis.”

Several months later, in Oclobor 2010, judge Fallor entered an Oy
der allocating 6.5 porcent of the seitioment fund-—-a total of
515,250,000 —to compensale atforneys wimm work inured to the
COMION benetit of all play and helped produce the setilement
fund.™ Whei issues vegaiding the alloc '5_1011 of commoi: berefif at-

torneyd’ foes ripened, the sceond vound of Hitigation bopan,

commitlee with ovedapping fumetion and vwembership without notice, clear allooation of ro-
sponsihiliiy, or oversight by the PEC, The abandonment of thae T9C and serial creation of now
commitlees may undermine confidence in plaindifis’ sieering comnmittecs generally and deter
lawyers from serving on Lature committees in oty Brigation. i also complicales the admin-
istvation of mass o1l cases.

20, See MERCK SETTLIMLN | AGREEMENT, supra note 21, al 2,

27 Inre Vioxxy, 7600 T, Supp. 2d at 6415,

2. Sen g see wlsg MERCK SULTLEMENT AGRELMENT, supra nole 21, ut 36, There is a [urther
(ueston about whether a sitting lederal district court judge properly can sevve as the adminis-
trator of a private seftlement agreement, That topic is not the subject of this article butis worth
further constderation.

29, See firve Vioxx Prods. Liab, Lidg, MDL No, 1657, ut*1-2 (E.D. La. Nov. 20, 2007) (Pretrial
Order No. 32), The FACs nine members were Rugs M. [ lerman (Plaintiffs’ liaison counsel and
NI'C member), Andy L. Birchfield (PSC co-lead counsel and NPC member), Christopher A,
seeger (P5C co-lead counsel and NI'C inember), Avold Levin {PSC and NPC member), Troy

Rafferty (I"5C and NPC member), Edward F. Blizzard (NICincrmbe 1), Thomas R Cirardi (NPC
member), W. Mark Lanier, and Perry Weilz. 1o,

30, Inve Viowy, 700 F. Supp. 2d at 615,

310 I at 6o,

32, I at 654, Significant questions exist about whether Judge Fallon had jurisdiction 1o or-
der fee allocation aeross the enlivety of Viexy litigation, where he only had jurisdicHon over
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1. THE BASIC LAw OF COMMON BENEFIT FEE ALLOCATICN
A. Key Circnit Court Cases

The law goveining the allocation of cormmon benefit fees to indi-
vidual law firms is well developed. A key case is the Fifth Circuit’s
decigion in In re High Sulfur Content Gasoline Products Liability Litigo-
ton (" High Sulfin”),” wherc a plainiiffs’ steering committee made a
recommendation regarding the allocation of common benefit funds
to a district court in an ex parte proceeding.™ The district court
adopfed the recommendation with no analysis and then seated all
records ¢ Mﬂ'ibing the recommendation.”

The Fitth Civenit vacated Jrho district court’s recommendation and
remanded with natructions.™ The cowt explained that while a dis-
o court may appo sint a conunities 1o recommand allocation of an
apgrepate feo award, “the appoiniment of a committee dees nol re-
Heve a district court of is vesponsibiliiy to closely soiitinize the at-
tormeys’ fog Vi V8 FECOMITencing
ihe sidocation have a {Jmu- ial intevest i the rvesuliing awards”™
Such close serutiny “guards against the pulbilic }ch"[vm ihak attor
neys exploit the class action device to ohias n large fees at the expense
of the class” and “defiect]s] the potential pul }Iw misunderstandings
Jmi they may cultivate in regard to the interests of class cotnsel,”™

Vhe Hifth Civenit explained i_tuthei that for a district court to fulfill its
duty, it “must not cursorily approve the attorneys’ fee provision of a
class 5,f’t‘rlement or do[orfatc that duty to the parties.”* Rather, exact-
ing review is “necessary to discharge the [court’s] obligation to award
fees that are reasonable and consistent with governing law,” "

allacation, especially when e atiome

those cases submitte d tor the MDL and where numerows cases weore heing litigated 10 state court.
Fryena district court’s “inherent powers” do not extend Lo cases not subju.l 1o that court’s juris-
dickion. See Chamlers v NASCO, Ine, 501 115, 32, 45 (1991) {explaining thal a courl’s inherent
poveer b assess alorney’s fees tncommon lund scenarios “derives nod from a court’s powaet (o
vontrot litigants, but from Hs historle couity jusisdiction . . . and allows a court to award attor-
ney's lees 1o a parly whose litigation cfforts divectly benelil others,”) {inkrnal citations omit-
led). This issue was raised in Vievy litigation ut never pursued to an appebiate resobution,

33, 51V F.3d 220 {5th Cir. 2008).

34, 1d al 223-24,

35, Id. at 326,

36, Seeid. al 224

37 Idoat 227

38, Id. al 278 (cilations and internal quotation rmrks omitted),

39 Id

40 Id. {quoling TLD. JupiCias Crit, MaNEAl FOR COMPLEXY BITIGATION § 14231 (Judge Stan-
ley Marens et al. eds,, dth ed. 2004)).
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The Fifth Circuit added that district courts are required to usc the
“lodestar method” to assess common benefit fees. ! Under this frame-
work, “[tThe district coart must first determine the reasonable -
ber of hours expended o the litigation, and the reasonable hourly
rate for the participating attorney.”"™ “The lodestar is computed by
ratiiplying the number of hours reasonably expended by the reason-
able hourly rate.””* The district court tnay then adjust the lodestar up -
ward or downward after a review of the twelve factors set forth in
Jolmsor v. Ceorgin Higlway Fxpress, Inc,:™

(1} time and labor required, (2) novelly and difficulty of the
tssucs, (3) skill requived to perform the legal services
properly, (4) preclusion of other employment, (5) customary
fee, (6) whether the fee is fixed or contingent, (/) time [imita-
tions immposed by the client or the circumsiances, (8) amount
involved and results obtained, (9) experience, reputaiion and
ability of the attorneys, (10} undesivability of the case, (i)
nature and lengih of the professional relationship with the
client, and (12) awards in simnilar casos ¥

I Fhgh Sulfur, the Fifth Civeult addressed similar issues io those
that cnsued in the Viowx fee dispuie. Hor axample, the Fitth Circuit
criticized the distict court for sealing record enivies that provented
attorneys from undersianding the basis upor which fee recomineri-
dations had been made ™ In Viovy iitigation, thees was no gealin g of
docurnenis related to fee allocation, ot The FAD rofused :
the number of “oits o different faw firms, the come
ploted “erid” i used iine peind vaiugs, or any inforination
orthow it developed the point sysiem or determined how points were
distributed. These are the type of vefusals that froubled the Difth Cir-
enti in High Sulfur because “laf lack of frensparency abont the indi-
vidual fee awards supports a perception that many of [the] aitorneys
[are] more interested in accoramodating themselves than the people
they represent.”*” As the Fifth Cireuit added, without full transpar-
ency about a fee cornrnittee’s process, attorneys cannot “compare

A

10 AKBeSH0

o de

A1 fd,

42, A, {mphasis added).

43, id,

A4 AB8 F.2d 714, 717-19 (Gth Cir, 1974) sbrogated by Blanchard v, Bergeron, 489 U.S. 87, 96-
G7 (1984,

45w re High Selfur, 517 1033 at 226, n 6 (ciling Johnson, 488 H2d at 717-19),

46, Id. al 229-30.

47, Id. at 229,
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their awards to those of other attovneys . . .. One cannot even compare
apples to oranges without knowing what the oranges are.” "

The lessons from High Sulfur are rcinforced by the Second Circuit’s
decision in In re Agent Orange Product Liability Litigation (“Agent Or-
ange”)." There, the Second Circuit invalidated a plaintiffs” steering
committee’s decision to divide a common benefit fee that was based
on a private fee allocation.™ The Court explained that while some au-
thority supported the committee’s power o divide money pursuant
to a private agreement, the committee could not divide the award in
any manner it deemed satisfactory: “Such a division overlooks the
district court’s role as protector of class interests under Fed. R. Civ. P,
23(e) and iis vole of as Lumo reasonablencss i the awarding of fecs
it eguitabla fund cases.”™ UHJeL Agentt Oraige, a courvt’s LE.U_I}’ i as-
sure reasonablensss extends o the allccation of covamon benehit
money ardd does not endd wi ¢ aggregate fond. 52 his,

stong Tor zllocaling moeney from a come-

wooreafion ¢

SO

reansonableriess ity
tnon benefit bnd.”

Anotier ':':.‘-:h’m:i’i vo case is the plinth Circuit's decision in I je
PRI/ Agretech Securities Liligation ("FPT,M inwhich the court affivmed
a district court’s decision not Lo allocate 'c'a_t'rorri.e}-'s fees o a _lé?!\"v’}"&‘?'
who Was w uninvolved inihe Wigation frony which the fees were recov-
ercd.™ The attoiney in quo:,trou argued for the enforcement of a priog
fee agreement. U The Ninth Circuit found that the district cowrt was
entitled to refect that agreement if it rewarded an at im'ney “in dispro
portion to the benefits that atioimey conferredt upon the class—even
if the allocation in fact has no impact on the class "7 The Ninth Circuit
added that district courts should “reject a fee allocation that does not
accurately reflect the amount of work performed by the various at-
tOIneys, B mideed, it held that “the relative efforts of, and benefits
cortferred upon the class by, co-counse] are proper bases for refusing

48, See ld, ot 232

49, 818 H2d 216, 217-21 (3d Cir. T957),
50, See fd ot 208

5E fd. ut 223 (emphasis added),

52, Seeid.

Ser id.

T 12k 4069 (3 Cir T997).

Tl nt 40

I, wt 47275

id.

1.
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. . = - .
to approve a foc allocation proposal.”” Thevefore, FPI and Agent Or-
ange work in tandem to conclude that courts must assure “reasona-
bleness” and avoid “disproportion” when allocating common benefit
fees.

B. Key District Court Cases

Federal digtrict courts have issued important decisions on fee allo-
cation as well, Hspecially signiticant is the district court’'s decisioi in
Invre Vitamings Anfifrust Litigation (" Vitmmins Antitrust”).* There, a dis-
trict court awarded an aggregate common benefit fee following anti-
trust litigation, and the co-lead counsel allocated fees among the con-
tributing law firms.” One firm objected to its award, saying the mul-
tiplier was too low.® The district court agreed, and fouitd that the
lead counsel failed to consider whether the fee it awarded itself was
justified in comparison to the fees it awarded to others.®

Stressing the need for fair allocation across the board, the diskict
court explained:

The commitment to lead counsel of the responsibility of ap-
porfioning the feo among itself and other fivms is a fanda-
mental exercise of frust by the court. Livplicit in that delega-
tioft s the requirernent that lead counsel apply n universally
fair standard of allocarion o alf pariicir
PHERTS BIOPT 0N, R ¥
COTHPATE [0 e

The conrt conchuded t
to sach other” " Accordingly, lead counsel my
aor among 1S group even if that o
counsel receivod, "™

larkening to FPI and Agent Orimye, Vitomins Antitrust holds that
allocation means proportion, which stands for an important proposi-
tion: all fees must be rationally related to one another,®” Additionally,

il

incation divwinishod the share lead

859, . at 474,

600 398 F Supp. 2d 209 (D.0.C. 2005),
Ol Seedd at 217,

62, Id. at 218,

6d Id at 234,

64, 1d. (cmphasis addoed).

Bh. d.

66, Id.

o/ Id
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its decision states explicitly what people know instinctively: fee allo-
cation is an exercisc of trust.”

T the realm of district court decisions, no decision had more rele-
vance to Vioxx litigation than Judge Fallon’s decision it Turner v.
Murphiy Oil USA, 1. In Turner, homeowners and business owners
sued an oil refinery operator for damages from an oil spill that re-
sulted when an above-ground tank ruptured during the flooding fol-
lowing i lurricane Katrina.” The case was certified as a class action
and scttled for approximately $330.1 million.™ Judge Fallon ap-
proved an award for attorneys’ fees and costs of approximately $33.7
million and appointed a special master to recommend allocation of
the award to the various plaintiffs’ attorneys.” After the special mas-
ter made 2 preliminary recommendation, attoreys had the oppor-
funity 0 object, which nonerons atforneys did.” Discovery fol-
o, after which the m: 1 a hearing wheve atforpeys could
1y, that hearing, the special master
sHon that differed trom the

some attorneys got more,

er held ;

Hirdialy assessyient In My 19D

o, See .

69, 82T, Snpp. 2d 797 (KD La. 2008).

T fd. al 799-50K).

710 Id. ar B =K.

72 See id. The $33001 million recovery was excetlent under the cireumstances, This was rec-
ognized inthe attorpeys” (ee award. The Court’s $33.7 million overal] veward yeflected » multi-
plier equaling 3.08, the estimated high end of the lodestar range, and 349, the estimated low
end. See Tamer v, Murphy O USA, Ine., 472 1. Supp. 2d 830, 868-69 (LD, La, 2007). In conlrast,
the Court’s 3315,250,000 awatd in Viexy litigation reflecied a 1.2633 mwliiplier over the apgre-
cate lodestar of all firms. This smatler multiplier reflects the lesser degree of siceess achieved
in lhe Viexx fitigation whon compared to Turner, at leastasa funciion of cormmon benefit hours
compared o comunon benefit fue.

The 12633 multiplior i semall in the conlext of contingent fee litigation (#nd certainly when
compared with the multiplier achieved in Trnrer). 1t vetlects the opsided bial results for Maorck
and an overall settloment amount that was modest considering, the quantity of claimanks and
carly projections of how much money Mevek would poy, Where results are relati vely meager,
a4 hove, the argument that any one frm or sek of firms is entitled fo a large mualtiplicr is espe-
cinlly weak,

Inn Turner, Judge Fallon would use a bended approach that applied a lodestar eross-check to
ussess an award of the percentage of the seitfemnent fund. See Turner, 472 F. Supp. 2d at 867,
While Turner siepgests that multiple approaches may be combined when awarding an aggregate
attorney for, ne case sugyests thal anvthing other than a lodestar appreach modified by the
Joluizoen factors is valid for allocating an aggregale common henofit [und. Moreover, in the Vivvy
litigation, the Garrett accounting firm would present an aadit of the hours and work subar todd
By the claimants against the conunon benefil fund at issue. As such, applying a fofmson meth-
acdology would be relalively sttaightforward,

70 Tuener, 382 F. Supp, 2d, at 80405,

74, Id. at 806,
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others gotless.” Judge Fallon then enttered an Order awarding fees to
individual attoimeys, which agreed with the special master’s reconn
mendation in many instances, bui modified it in scveral others.”
Judge Lillon gave a defailed explanation of his decision in each -
stance.”’

in his opinion, Judge 'i:"alltm empliasized the importance of a “fair
and transparent process” for allocaling common benefit fees, and he
affirmed his commitaent to ”[scrutinize closely] the attorneys” fec al-
locatior.”” Judge Fallon also detailed his approach to assessing the
contributions of different law firms, and focused on three factors: ”fi-
nancial resources, numbers of cases, and isgﬂ work.”” (I Vioxx,
plaintiffs’ lawyers weve separately reimbursed for their M, contri-
butions, and the litigation was never organized litto a class action;
hence, the most pertinent factor would be “legal work.”)

Addressing attorney labor, Judge Fallon ciphasized that an attor-
ney’s work “is g)'eﬂemﬂv the principal factor by farin determining the
attorpeys’ poriion of the comunon benefit fes.” o he first component
oi tha_-, factor is the time -,pnm by the attormey; the second componert

“the natuic of the work "™ Regarding the latter component, judge
nlhw emphasized that "not ol 1ypes ‘of work are created equal. g
e contimued:

Houws spent taidng c"ﬂ;‘ooififyrif' ';-,a.ﬂ-ri-;r--i;ﬂ'{'inff i heasings, of
5‘1‘i£‘113, actively partici ipatmg in developing the agoropiiate lit-

gation sira wics {through mooi court preserda-
dome ot similar j Hicipai-
g in Court conde with
opposling counsel (o reach a settlement, ang actively manag-
ing and organizing the 'C*J(fmiﬂitslmiivm a5 pnn 6 of the case are
some of the more Jipmflr ant types of work Hmt a case of this
sort vequites and deserves the most recognition. 'This, of
course, is not the only type of woik that ‘-;U(]l a case requives,
NDocuments must be reviewed, categorized, and analyzed;
emails must be read and responded to; claimants must be
kept advised; meetings must be attended and in general the

75 N
70, Id
77, Ik
78
79, e
80, I
81, 14
842, 14,

ab 87,

at 812

at 812-27.
at H05, 803,
at B9,

ab B16.

oo R R R
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litigation must be monitored. This work, while necessary and
often time consuming, does not deserve equal treatiment
when allotting fees.®

Uriderscoring the value of work necessary to produce a sticcesstul
setilement, judge Fallon stated that post-settlement administration
could not be treated on a par with the pre-settlement cfforts:
|'lThe hours spent by counsel after the approval of the settle-
ment agreement did not aid in the creation of the setlement
fund, and, as a result, the Court concludes that i cannot treat
the hours spent by counsel in administering the settlement
program on a par with the hours spent by counsel who
helped create the setilement and Cominon Benefit Fund s
Against this backdrop, Judge Falloit evalusted the special mastar’s
nal recommmondation and appoitoned the cormmon benebit fee.®
iing ihe cascs and principles howve, he reasoned thal
“fiilis apporiio analysiz of the
amount, nature sach counsel and how
it velates o the world of the other counsel.
tn the endd, Tudge Fallon's allocations ditfored {rom the special mas-
tor’s recommendations in several nstances. Notably, the special mas
rer initially recommended a $375,000 allocation to Darleen jacobs,
Osey., which rose to 51,000,000 in the special master’s {inal recommen-
dation, and the Court adjusted it fusther Lo $1.1 million —a 293 per-
cent increase overall.” Becanse Judge Fallon distributed a fixed sum,
some awards rose while olhers fell. Accordingly, the award for liai-
son cownsel, Sidney Torres, 1T, Esq., fell from $4,730,000 to
$4,257,000 —a 10 percent reduction —and the award for Jerald Andry,
fr. fell from $1,920,000 to $1,200,000—a 37.5 percent reduction.™ Of
course, Judge Fallon discusses in detajl his basis for each award, in
accordance with High Sulfu’s concern for basic fairness and transpar-
ency in the allocation process.”
"these circuit and district court opinions describe a disciplined doce-
trine for the allocation of comimon benefit fees to those attorneys who

escribed a

s targely dependent on an

83, Idat 1011,

84 fd. at 811,

83 0 ab 812

B, td, bt B

87, Seedd ot 804 nd, B17.

88, Sewid. ot 812-13 (describing Torres” award); il at $16 (describing Andry's award).

B9, See ta se Pligh Sulfur Content Gasoline Prods, Liab. Litig., 517 F3d 220, 227 (3th Cir.
2005).

i
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performed work for the common benefit. As set forth below, the Vi-
oxx FAC ignored the doctring, producing needless upheaval and liti-
gation.

UL THE “POINT SYSTHEM” FOR ALLOCATING COMMON BENUECT
FERS TO INDIVIDUAL TIRMY

GGiven the law’s consistent reliance on lodestar, cormnimon benefit fee
allocation in Viexx would have been expected to use lodestar (modi-
fied by the Jolmson factors) as the primary method for developing rec-
ommendations, or al leasi for cross-checking ther, The FAC did not
uge the lodestar approach; instead, it crafied a novel “point system”
as the basis for fee allocation.® Under the “point system,” the FAC
pucported to value each law firm's common benefil contribution
based on the number of points the committee assigned the firm.” Ts-
ing the point system, the FACs nine members T'}IOPOSL{J. allocating,
their own firms nearly /3 perceni of the common benefit fund (42 iU
mitlion) a_!.thoufrh those firms billed only 42.6 percenid of the commen
benefit hours.” They likewise cocommended that ofher fiyms thiat
porformed significant common benefit work receive velativaly litle
compared {0 their effort and confributions. The inequities and self-
dealinig penerated by the point systeiy, and ihe objections thal fol-
iowed, undarseoee how the lodest: caporoach remains & sound and
thine-tested tool for allocating conimion benefit fees.

A o R PO & P 4 b K Lo
A, L Foence O i Point -E‘.’T;’.‘_'::f{.ff.r‘."

Asnoted above, following the anmourcement of the sottlerment be-
tween pleiniiffs and Merck, Tudge Fallon appoinied the nine-person
FAC to collect applications for comumon benefit fees.” This appoint-
ment allowed a small group of lawyers and law fitms, which in
cluded the NI'C's seven members plus two additional members (but
not the PSC as a corporate body), to control the seltlement terms and
the common benefit distribution recommendation,

S0 In re Vioxx Prods. Liab. Litig.,, MDL No. 1657, 20171 WL 372394, at *3 (F-B2. T.a. Jan. 20,
2011).

91, L.

92, Objection of Kline & Specter, I'C., supranote 1, at 45; see In re Vioxx, 201 W, 572394, at
*4.-h,

93, See I re Vioxx Prods, Liab, §.itdg,, MDL No, 1657 (L. 1a, Nov. 20, 2007) (Protrial Order
Nuo, 32). See text accompanying supre note 29 for the names of those in the Viovy TAC,
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Judge Fallon later established guidelines for assessing each apph-
cant’s contribution.™ In particular, he directed the FAC to “look to
gencral fee jurisprudence to identify the factors that should be ap-
plied in making appropriate allocations.”” These factors, known as
the Jolinson {aciors, are applicable to the Vioxx litigation 'md ‘should
be considered in addition to other matters considered by courts to
evaluate fee allocations.”™

Pursnant to Pre-Trial Order 6D, law firms submitted affidavits and
made oral presentations detailing the common benefit work their at-
tormeys performed during Viexx litigation. Over one hundred firms
went through this process to develop their claim to common benefit
fees,”

i Decembeor of 7000, the TAC provided applicants with a doon-
went showing thelr “recommended award,”™ This docoment did not

E-x:-')l'wir"f how the recommendalion was ¢ rared, 1 inviied the sui-

[

ecl firne to accept o object 1o the recommended sum by E_;i—_‘t‘-lnf“rl‘

i (}, 70107 Tweniy-se
Fwarda - over |
conymon benefit
On January 19, ALJJ 1, the FAC delivered its ovorall fee recommen-
dation to the Court."” The recornmendabion lsted cach Jaw firm that
applied for common benetit foes and cach firm’s ‘,u;,jgf-stod allocation;
however, it did not identify the attorneys or staff who worked on Vi-
oxx watters for individual firms, their billmg rates, or any other per-
tinent information that might demonstrate the rcasonableness or pro-
portionality of the recommended fees. "™ While the FAC professed to
having used the ]nhmon factors with a lodestar cross-check when as-
sessing each firm's suggested allocation, the recormmendation did not
explain its purported analysis on a fism-by-firm basis.”” Rather, the

1y law fir

pereent of the 105
5 10

,

G, Hee firve Viesor Prods. Liab, Litig, MDL o, 2657 (LD, Ta. Sept. 10, 2008) (Pretyinl Order
N, 612).

Yh, 4. at 2 {citing Jolwson v. Ga. Highway Express, 488 F2d 714, 71719 (5th Cir. 1974)).

e, fd

O7, See b re Vieay, 20007 WL B7239:4, at *1.

4. Objection of Kline & Specter, P.C., supra nole 1, a6 7 (refovencing the " Commaon Benefit
Feoes Award liorm™ and the “Viexx Allocalion Process” found in Fxhibit & 1o Kline & Spocier’s
Objection).

a9, Id.

100, In re Vieww, 2000 WL 552394, at *5 (labeled as “Fxhibit (7).

101, Id. at*3,

102, Sew i,

103, See i,
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FAC relied on a “point system” that it created and described in the
FAC's “Point System Guide,”™
The PAC's Point System Guide made no reference to the ¢ '{um-tity

of cominon benefit hours that a given firm worked."™ 11 did not us
lodestar as a foundation for or cross-check on the point system’s ou t---
comes, " 1t did not refer to the Jofmson factors.™” Instead, the Point
System Guide listed the following categories as the onty bases for
compensation:

o Key Leadership -125 maxinwm points

s irials —150 maximurm polits

e Heitlement negotiation —- 100 maximum poinis

¢ law and Briefing — 100 maximum poirnis

e Settlement implementation and post-settlement issues —

100 maximum poinis
= Discovery, science and experts - 50 maximum poinis
o Committee leadership and participation =50 maximuom

potnts
«  Funding- 75 maximuin points (P5C assessineont and case

u}nlr*lin.lf.im'us)

08
a “ase mana g

1went — 25 points,

Wiihin each category, the FAC id
sibility or partic
cuiminating inwh

oy overall 1®
&.‘.z.iol OONOrLL

nlified subcategories of vespon-
ation o which different point tofals were allorated,

wiever vapdiniiry 1otal had beon ¢ ignied to the cat-

The vesulis were telfing:
o the ¢ \ie?{‘w“ of waork the

For exammple, the axcrcise 3y ! Could PIee h;r & an assios
moent Of 125 points toa Brim, 0 Asther 100 poinis wore availabie o
those who puff rined post-a citlﬁmerst admmitisivation. - that s, risk-
free admmm‘iuhvp work performed affer Merck bad agreed (o setile
the Titigation."! At the same Hime, the TAC assigned lowea point val-

ues to other categories of work in which other firms predominated,

104, Point Syslem Guide ("Laxhibit By al 16, sttached witlh Objection of Kline & Specter, 7.0,
snpra nole 1.

105, See il

106, See dd.

107, See Johnwon v, Ga, Highway Express, 488 T.2d 714, 71719 {ath Cir, 197:03.

108. Toind Systemn Guide (“Fxhibit T") at 16-17, attuched with Objection of Kline & Specter,
P.C., supra note 1.

109, Seg i, at 1617,

TH),  See i, at 1o,

UL, I, a7,
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including work that was important to achieving settlement. Thus,
only 50 points were available to those who built the factual founda-

tion for the plaintiffs’ case--reviewing the documents, taking the
depositions, working with experts, and developing the causation the-

ory that made settlement possible.'”” The effort 1o research and brief
ihe difficult legal issues inherent in complex pharmaceutical litigation
also could produce only 100 points.™® The elevation of “leadership”
and post-settlement administration over the hard work of litigation
was both unfair and inaccurate in terms of allocating responsibility
for the settlement. At a minimurm, the approach bore no relationship
to a traditional lodestar ov Johmson factor analysis.H*

Unsurprisingly, the pomi system’s distorted prioritics produced
POOT TeCON :'neru’taﬁons
cation te 23 apphicants.
mended alloe

The FAC recormmended a “zere” dollar allo-
o the remaining B2 firms, the TAC recom-
tions ranging from 7ere o ine astopisting sum of
540,900,000, Using the sverape billing tate of 5443.29, the s ggf:‘;'red
sllocations vanged from reducing a fir's compensation to .04 of it
eqtimated i()lir_)tol to muliiplying the estimeted iodestac by 4 ‘?7] v
Thus, the largest esiirated & :_.!li,l_pne (4.97) was 124 times lmgu:_ than
the smallest esiimated multiplier (04).7% Phis was in sharp contrast
to Turier, where the highest mulf |rE'ﬂ1 was only 1.3 tivaes larger than
the smallest reaitiplier.’ !

In swn, the TAC recommmended that it nine members recetve
$730,000,000, nearly 73 percent of the court-ordered common berefit
fund, even though the TAC's members billed only 42.6 percent of 1F e
total common benefit hours billed by the various plaintiffs’ counsel ™

The point systemn’s outcome also failed in convincing fivins to ac-
cept the FAC's proposed fee allocations. Even afler the FAC agreed
to recomumend a higher fee for several objectors, thirteen firims still

H2, Seeid.

113, Serid. at do.

114, Perhaps not coincidentally, sorme of the FAC firms concentrabud thelr work on acnin-
istrative matlers and not the hard slog of contentions litigation.

145, See I re Vioxx 'rods. FPiab Vitte, MIDL NoU 1657, 2001 WL 372394, at 25 (T La, Jan.
20, 2011) {explaining Hie recopmnendation of the Fee Allocation Commitice).

116, See fil, at

117, Objection of Kline & Spocter, PaC snpra note 't ot 8 see Ir e Viowy, 2011 WIL 572394, ot
25

138, Objection of Kline & Spocter, PCL sy note 1, at 8,

119, Fora discussion of Turmer, see tuxt sccompanyving supie note 72,

120, Ser Recorumended Fee Allocation Table (“Oxhibit AA") at 2-7, afiacled with Objection
of Kline & Specter, PLC., s note |, at 43 (referencing, the Recommenched Lee Allocation Table
[ound in Exhibil AA).
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filed formal objections in the district court in Tebruary of 2011.%% For
xample, the law firm of Weirniberg, Placitella & Roth, which the FAC
recommeitded receive a common benefit fee equaling a meager rate
of $21.23 per hour even mm:yh the firm did significant work in the
Vioxx litigation.'” The law firm of Roda Nast LLC also objected after
the FAC suggested the fivm recefve a conunon benefit fee equaling
$35.50 per hour, even though this nationally i'emrrnized firm per-
formed extensive briefing work at the P5C’s request.’” Many others
had similar stories, !
these objections were eventually vesolved when many firms

agreed to accept larger sums of common benefit money and the TAC
firms agreed to accept less, In the end, the FAC declined to permil its
allocations to receive judicial uutmy by setiling all the objections,”™
The critical observations that followed the objections and allocations
include how the point system was undisciplined and jurispruden
tially unmoored, how it operated to favor the inierests of those who

designed it, and how il promoted objection and litigation, the very
opposite of what a fee-allocation system should do. These arguments
are discassed in detail below.

B, Probiems with the Point Sysiem

The point systom suffeved from significant subsiantive and proce-
dural detecta, Fisst, H had no precedent or foundaiion in H igh Sl
f.ﬂf!",m Tiorrer,™ or other olevant case law. No bnown decision ad-
dressing the alinfation of cormmoen benefit fees had inisvpreied, o
evern .ie.‘-,r_nbr_'e..!, a "po_i.rﬁ: systera” such as presented here. No known
judicial decision suggested that a poini systom could be 2 pormissi
approach to foe *Jiocmum The cases instead call for & “reasonable re-
fationship” and “propovtion” as the touchstones for allocation. In

121, As noted above, Kline & Specter was among the objectors. See Recormmandation of the
Fue Alloration Committes (“Exhibit E"Y at 3-10, atfached with Ohbjeciton of Kline & Specter, P.C,
stipra note 1, at 7, 28 {referencing Kine & Spocter’s objectons to the [ee allocation found in
Exhibit LY; fr re Viosee 2007 WL R72394, at 2-5.

122 Ser Recommended Fee Aflocation Table ("Exhibit AA”Y at 2-7, altnched with Objecton
of Kline & Specter, F.C., supra note 1, at 45 (referencing, the Rucormmended Fee Allocation Tl
found in Txhibit AA).

123 I al3.

124, See Objection of Kline & Specter, P.C., sitpra note 1 (the objections were filed in the dis-
trict court at various dales belween ILbera} 2 and February 9, 2011).

125, See In re Vioxx Prods. Liab. Litig., 802 F. Supp. 2d 740, 768 (.13, 1a, 2011).

126, 317 F.3d 22) (5th Cir, 2008}

127, 582F. Supp. 2d 797 (E.12. La. 2008}



20 DREXIL AW REVIET [Vol. 9:1

High Sulfur, the Fifth Circuit held that allocation should be based on
a firm's lodestar as modified by the Johnson factors.”™ No case dis-
cusses a point system, let alone one created by a FAC, without appar-
eni judicial oversight or approval. The universal yardstick is lodestar
modified by the Jofimson factors. If there is a scenario where a point
systemn meaningfully assists fee allocation, fligh Sulfur still requires
that the approach be cross-checked by a rigorous lodestar analysis.'

As noted above, Judge Fallon had directed the FAC to “look to gen-
eral fee jurisprudence to identify the factors that should be applied in
making appropriate allocations.” ™ }He noted specifically that “[ifhe
jolmson factors arc applicable to this lifigation and should be consid-
ered, in addition to other watters considered by the courls to cvaluate
fee silocations.” ™ However, the TAT abandoned the rich jurispru-
dencs in this aves in focming, its vecormunendations anud fashioning the
peint system. Hsing the point sysiem, the PAC recommended that
firms roceive amounts rangiug from 04 of their {odesiar fo £.97 tines
their lodesiar — tha lappesi mualiplior (4.97) was over 124 Hines larger
than the smallest multiplier {(04).7" No fee allocation jurisprudence
supports such a disparity. No case even considers allocations involv-
ing disparitics so great as those recomraended by the FAC Such re-
sults carmot be squared with the Fifth Civcuit’s appraach of (1) using
the lodostar as a starting point, and {2) modifying the lodestar up or
down by the fohuson factors.™ It could not be squared with FPI,
which held that individual fee allocations must be based on the "vel-
ative” efforts of the various contribuling counsel,™ Nor could if be
squared with Vitomins Antitrust, which held that “[a[llocation means
proportion,” and that a “universally fair standard” must be used
when making fee allocations.™

Second, the recommendations generated by the point system were
overly geperous to the FAC members and unfaiv to non-FAC mem-
bers. The TAC recommended that ils nine member firms recelve
$230,000,000, nearly 73 percent of the cormmon benefit fund, even
though the nine firtns only billed 42.6 percent of the total common

128, 517 F3d at 254,
1249, Id. at 228,
130. In e Viowx Irods, Tiab. Lidig., MDL No. 1607, at *2 (F.40. La. Sept. 15, 2008) {(Pretrial
Oder No. 670

131, I

132, ObjecRon of Kline & Specter, N supra note 1, at &,

135, See Inore High Sulfur, 587 Fackat 228,
1. See fore VI Agretech S Liig, 105 F.3d <169, 474 (th Cir, 1997}
135, Ser tnre Vitamins Antibrost Lidig, 398 T Supp. 2d 209, 234 (DDA,
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benefit hours. ™ Fuarther, in makin g this recommendation, the FAC
used neat round rambers such as $40,900,000 and $20,000,000."7
How did the TAC generate these exact numbers through a lodestar
analysis? What application of the Jolmson factors produced such neat
outcomes? The point ie not that lodestar analysis must always pro-
duce precise numbers, bul that the round numbers may suggest a
subjective (and self-in Lerested) approach to fee allocation, contracy to
High Sulfur and established fee jurisprudence,

Third, the FAT should have used an howrly cross-check to validate
(or invalidate) its recommendations. Tn Turier, Judge Fallon used a
lodestar cross-check to validate the overall comrmon bencfit award. 12
Here, the FAC stated that “hours were wused fo cross-check the
amourtt of the recommended allocation.”"™ ‘I'hat statement was obvi-
ously belied by the facts, The FACs Point Systerm Guide conclusively
demonsirated that the FAC relied on its point syslem alone rather
thai hours, i determining a recornmended fee ™" I a point system
could cver provide a Iegﬂhmat basis for recommending fee allocation
in the imass tort setting {(which wonld seom unlikely based on Viexx),
the legitimacy is provided by a rigorous lodestar cross-check. Sinwe
ihe ior.]erai.“ a prth 1ot a ,e!’r~sc‘1 m*-g 1:@111'1: sSystem, .31,1_1;)171105 ihe
public confidence awi legal justification for the comnmon beaefit fund
allocations, it would seern miore straightforward 1o use lodesiar from
the outset.

Fomth, the TACT provided ne expianation of how point totals wora
generated on a firin-by-thm basis. A9 a cesudt, racomiment
could not be comparcd 0 one anothier, Thie lack of EINE
ther undermined confidence in the pome systorn’s w,um

Fifth, the peint system imipy Jt‘wﬂv olovated post-sotticment admin-
istrative work f‘mf}m]v pe 1folmﬂr4 Oy FAC Grms) to a Ligh echelon of
value. ]npiAC viewed post-setflement adrainisteation as more valu-
able than categories such as, dl’.a OVErY, science, experts, and funding,

136, See Recommended lee Allovation Table (“Fxhibit AA”) at 2-7, allached it ()h}( con
of Kline & Spocter, PO, supranote 1, at 45 {relerencing the Recommmended lee Allocation Table
[aund in Lxhibil AA).

137, See id.

138, See Turner v. Murphy Ol USA, Inc., 382 T, Supp. 2d 797, 801 (E.D. La. 2008)

139 I re Viexx Prods. Liab. Litig., MDI. No. 1657, 2011 W1, 5723%1, at *3 (L. La. Jan 20,
20113.

140, See Point System Guide ("Bxhibit ), aftaclied with Ohbjection of Kline & Specter, I'C.,,
sipra note .
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which describe contributions that traditionally generate value in Hb-
gation, ™! The FAC's approach exalied risk-free post-settlement ad-
ministration over the risky cffort that made scttlement possible, This
was wrong. As Judge Vallon stated in Turmner:
|'TThe hours spent by counsel after the approval of the seltle-
ment agreement did not aid in the creation of the settiement
fund, and, as a result, [this] Court concludes [that] it cannot
treat the hours spent by counsel in administering the settle-
ment program on a par with the hours spent by counsel who
helped create the settlernent and Common Benefit Fund. "

The FACs decision 1o assigin significant valuc to postscttlernent
work is especially suspect where the FAC performed the lons share
of that work, Tor csample, the Levin Fishbein firm bilted 27,282.75
i i, 8467 75 hours

P - e . T . vy
hours on Vievy htigation ™ Approxiwaiely 31 percer
nt admitsirative work. " This post-soitio.

i, owere post-seliler
clpod Levin Uishbein generate a jotal pro-
willion, at an average rame of F784.38 per

rient advidnistoative we
posed dishivution of 572
ased payday nspecially given that muoch of
risk-free, ' & giva-

hour - a handsema pro
e efforts followed tho settlement and, honee, were
ilar dyramic oconred with Blizzard McCorthy, which spent 3,835.50
of its fotal 9,173.25 hours 11 Viexx litigation (approximately 42 per-
cent) on post settlernent adininistration, supporting » $11.6 million
proposed recovery at an average billable rate of $1,264 55 per hour. 14
Six of the iine PAC members said they spenta total of 28,744.25 hours
on post settlement work, all compensated by the TAC at very high
levels, and all non-contingent and risk-free.”*’

Sixth, the point systen’s handling of discovery versus administra-
Hve work inaccurately assessed the role of each function fniachieving
the result. An administrative “leader” could earn a maximum of 125
poinis for his or her role;"™ persons active in selllement negotiations

141, Id. The NDPC and FAC s members did not offer the post-setilemaent work fo other {irmes,
even other I'SC [irms. They handled all such work themselves.

142, Ty, BE2 F Supp. 2d al 810,

143, Garrett and Company Case Cost Management Sysient Time Totals by Firn —Soitable
Kepoil from Jannary 2000 1o Fuly 2000 (“Exhibit H7) at 21, aftached with Objection of Kline &
bpecter, P.C., supr note T

EE R

145, Id.

146, Ik, at 1o

147, Id. at19-22.

148, Point Systun Guide (* Fxhibit F7) at 17, atiached with Objection of Kline & Specter, 2.0,
sirpra ol 1
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and post-settlernent administeation could earn as much as 100 points
for each vole,"” Outstanding work in “dis scovery, science, and ex-
perts” could yicld a comparatively paltry 50 pomts M even though
scicntific analysis was the heart of the plaintitfs’ case — withoul il, no
effective questions could be asked at irial and no seitlement could be
achieved, Indeed, no work was imore critical to Vioxx litigation than
scientific analysis. The PSC acknowledged this in its application for
cominotr benetit fees;
As Merck strenuously defended the safety profile of Vioxx
based tpon published medical Tierature in highly regarded
medical journals, the common benefit allormeys were con-
fronted with a strong adversary that was well entrenched
with powerful def“nse% Undaunted by their adversary, com-
mon benefit counsel carefully dissected the clinical trial data
and developed the complex scientific arguments necessary to
controvert Merck’s medical arguments. These argirments
were highly techmical and difficult, vei due to the persever-
ance of common benefii counsel corrections to the public’s
knowledge of the Hawed science created by Merck was ac
COT ;J{_.!f.-.‘::i‘.f_‘.(.i,r !

The unsui
coution of h“ phlrtm‘ CHER !
"i"fi—li—""_‘ﬂ (_31' U! S ‘«’i‘j\ LI 9_’ ’
iy, 110 s-&‘n%—"‘neni M’n VT,

" }? £

f'l Hout {he
s }1 ey ’ii

e geiilon

5

and oer-
sETong worg

149, Id.

150, fd.

151, See Plaintifts’ Liaison Coungel’s Memorandum in Support of Motion for Award of
Plaintitfs’ Common Benefit Counsel Fees and Reimbursoinent. of xpensca ab 85, bt e Vioxs
Prods, Liab, Litig., MDL Ne. 1657 {T.1), La. Jan. 20, 2009).

152, Judge Fallon acknowledged the crilical role played by dliscovery efforts in Tireer, when
he avarded the sccond highesl fee allacation to the lawyer who “was in charge of the discovery
efforts and guided the deposition process” hecause such work was “key to altacking the Mur-
phy defenses and pushing the defendant to a settfement.” Turner v. Murphy Oil USA, Inc., 582
F. Bupp. 2d 797, B13 {E1D. La, 2008). Vital as such work was in Tueter, it was oven rmors so in
this complex pharmaceutical Titigation,

193, Clory al trtal was infrequent aned ffeeling for Vioxy plaintills. Of the 20 tidals, only 3
ultimately returned a plaintiffs” victory, See Objecion of Kline & Specter, P.C, supra note 1, al
4-3. As such, it was bewildering that the FAC should award so much value to trials, Losing
multiple (rials hardly added value lo the plaintilfs’ case, and if anything discouraged (urther
investment in the litigation. Withoul minimizing the imporlance of fial, losing trial work
should not have been accorded s multiple several times higher than the value assismed to other
work necessary o building Hwe case against Merck.
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doubtlessly [abored, the likelihood of scttlement in Viexx litigation
was obvious by the time those discussions began. Neither the work
of settling the case nor administering the settlement remotely com-
pares in importance 1o the work of building the case through tech-
nical depositions and scientific analysis. The FAC turned fair valua-
tion upside down by Honizing post-settlement work while discount-
ing the work that made settlement possible.

In the end, the point systern in Vioxxy was a substantive, procedural,
and practical failure. The approach produced a justifiable storm of
objections that required considerable time and effort to resolve. Little
credil could be given to the FACs purported objectivity adter the FAC
recommended that i n’aemb:'l‘“ receive 73 porcent of all fees for 42.6
pescent of the hourdy work.™ As Judge Ambro observed in Iy re Diet
_)II s Frodicts Liabi !mr !fymw: _{ﬂhe}f make recomimendations on
11&'11 owit fees and thus have a8 Hnancial interest n the ouicome, 1 low

ruch defer ¥

the fox whoe recomin spcis oW 0 hi“\f\? up e

enre in due

chickeng?

Although the Vioxx point systero was dostructive to the fee alioca-
bion ECCCSS, tho pornt sysiern hag one stiver "‘HTTE“‘ ltg fatiure under-
scores the need for al convis ko (a) retain significant control over the
work of comrmon benefit lee allocation and {_b) roguive foe allocation
comiriitiess and /ot court-appoinied special masters o use lodestar
methodology when determining ov cross-checking fee allocation.
Lodestar has stood the test of ime. ™" It provides an objective measure
for fee allocation that is verifi ablc accepted, and therefore protective
of the entire lztlgsauon systen.™ After Vioxy, trial judges should con-
sider requiting rigorous application of Todestar principles and case
law, confirmed by lodestar cross-checking, to assure legitimate com-
mon benefit {ee allocation.™ Hxplicit rcliance on the lodestar ap-
proach is especially imporlant when the court has appointed a fee-

154, Objeclion of Kline & Sprcter, PO, sigra note |, ab 45; see (i fe Vioxx Prods. Liab. Litig,,
ML No. 1657, 2011 WL 572394, at *4-5 (L.I) La. [y 20, 200713,

155, Jinre Diel Drugs Prods. Liab, Litg,, 400 B33 143, 172 {3d Cir. 2008} (Ambro, ), concu-
ring).

156, See vg. Landsman & Funk, PO v, Skinder-Srauss Assocs, 639 F App'x 880, 834-85
(3 Cir, 2076) (demonstrating that the Todestar caleudation iy still used today),

157, Matthew T), Klaiber, A Wniforn fee-Seif the Sistewt for Calendating Court-Arporded Aflor
ney's fees: Combining Ex Anle Rates with o Mullifaclor Lodestor Method and o Performance Bosed
Matlenatice Model, 66 Mo, L Riv, 228, 238-39 (2006) (discussing the United States Supreme
Court’s carly adopiion of the lodestar maodel).

158, Id. at 24%.
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allocation committee comprised of self-interested actors.™ Trial
judges should also endeavor to put fee allocation in the hands of
counsel who canmot or will ot indulge in scif dealing.'®

V. THE TJEATL FOR UNAUTHORIZED DISTRIBUTION OF COMMON
BENCITT FUNDS

A second major failuce regarding the Vioxx common bencfit fund
occurred before the fund was formally created. As described below,
insiders who controlled the f‘ttlunem fund were confronted with ob-
jections by other attorneys aboul the percentage of the selilement
tund that would be allocated to commont benefit attorneys’ fees.”™ To
resolve those objections, they agreed to distribute $18.5 millior of the
seltlement fumd without judicial knowledge or approval.’® This
should never have happened, and represents a secondary cautionary
tale about the nieed for MDL judges to carefully control mass-tort set-
themont funds.

A The "Full Participation Qpfion” Contracts and Their
Nullificaiion

As noted above, Tudee Hallon ap *oirind a i'\\.*{—:i\.fa%-fat\f‘ erl lc‘li' iffu
Stooriig Comindites -’”“”'“”} m Aprif 200!
coordinate the liigation from The n]*;_um-'e L"
to “lelxplore, develop, and pursn
143 B.]']"_,-" clatr o }7" yetelvl lJ. "?("3‘1 of
After it gieation, the P8O ; 3
ing Vievy plaintiifs to ;‘.s;:za'f:icq.ycue iv: the MDL process.’
wanted to increase ihe Vioxxy M s gize end significance s coms-
pared to the various state cousts in which Viexx litigation was unfold-
ing, in order to conirol the litigation and its resolution, The P5{ chose
to reduce the “price” that counsel for individual Viexx plaintiffs

139, See Charles Silver & Ceoffrey I Miller, The Quasi-Class Acfion Method of Managing Mul-
Dhstrict Litigations: Problews and 0 Proposal, 63 VAND. L. REV. 107, 118, 15T (20410),

168, Seeid. at 14143

161, See Aflidavit of Thomas R, Kiinie, Fsq. (" Exlibit LY, § 6, atached with Motion of Kline
& Specler, P.C. lo Endorce the Full Participubion Option, In re Vioxx Prods. Lint, Lt £. MOL No.
1637 (E.I. La. Apr. 7, 2071} [hereinalter 2011 Thomas Kline Affidavit],

162, Id at1-2.

163, Tn se Vioxx Prods. Liab. Litig, MDL No., 1657, 2005 WL 850863, at 1.2 (LD, La. Apr 8,
2005} (Pretrial Order No. 6},

164, Id, at*3.

1nh. Seeid.
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would have to pay the firms performing common benefit work. ' By
way of example, suppose that (a) a mass tort settles for a total amount
of $9 million, and (b) the counsel for individual plaintiffs have one-
third contingent fee agreements with their clients. Those counsel
mathematically would be entitled to a $3 million attorneys’ fee paid
from their clients’” awards. Now suppose further that a different
group of lawyers performed the common benefit work that made the
settlernent possible; these counsel did not represent individual clients
but tock the prime role in litigating the cases. Under common-fund
principles, that second group of lawyers is entitled to a pm tion of the
setlement fund'™ their common fund fee s paid by the attorneys
who resresented individua! chents.'™ I the court ordered ten percent
of the setHoment fund o be paid fo %I'se CoMmmon ben;*fi:t counsel
(5500,000), than the resuitis that (s
Hifs pel $20 mi woansd (DY e commman ‘:. alf.'{'}j.‘ﬂﬁ‘.}*'.‘-} et
S U,UJU i be distrituted aimong then sty wnder lodesiar
priviciples,

The scenaric described above In cominon in mass tort Cases,
thotgh there is ober 0\-“='1"i"1 i in the cotmsel whe represent individial
plaintiffs and the counsel who perform cornmen beoeiit wor k7 The
key point is that a low percentag? cormma benefit fund asseosy
ey enttice counsel for ndividual pL}mfI{w o snbmit thelr cases to
litigation in the forum in which the common beneiil attorneys arc or-

ganized. 7

I June 2005, the PSC petitioned Judge Fallon to authorize counsel

for individual Viexx plaintiffs to choose irora three options based on

preferat

aenih

166, Seeid

167 Sev Ld Kondecrny, Moltidisieic! Litivation, Trust the Leaders, Spring 2008, at 4, 7,
hitp:/ fwww sgrlaw.com/ siteSassels/ (les/ 2149/ 12| pdf.

168 1d,

169, Ser Karen Woodward & Matthew A. Reed, The Feolution of the Cosimow Benefit Order,
ABAC(Apr 30, 2015), htepn/ /apps.americanbat.org/ litigation/ comanitices/ masstorts/art
ictes/spring2015 0415-evolution-commuon-benelit-order.hbml.

170 See generally Duke L Sch. Cr, for Judicial Studies, MD!. Staidards and Best Prctices,
1,50 (2014, hitpr/ /law. duke.odu/sites/ de
lault/ files/ cenlers/judicialstudies) MDD Standards and_Besi_Practices_20] $-REVISEL pdl,
(“Lruring the litigation, some attarmeys will devote theselves nearly eitirely Lo the case from
the oulset, particularly those who are appointed to thae steering commitiee o as ladson eounsel,
while others . .. will benefit {from this work dove by other counsel”™),

171, See id. (discussing the benefits snd incentives that common henefit orders produce).
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the plaintiffs’ speed of decisior.'* Among the options was a Full Pay -
ticipation Option (“FPO™), which provided for a cornmon benefit as-
sessment at a relatively low price: 3 percent total (2 peccent fecs and
1 percent costs) of the gross amount awarded to plaintiffs whose
counsel accepted the FPO within ninety days of the Court’s Order,'”
To encourage early participation, early submissions would be s ub]uci
to a lower common bonefit fund assessment than later submissions. ™
The PEC attached a sample of the “FPO Contract” to its petition. '

At aJuly 2005 status conference, the PSC reiterated the importance
of generaling cases within the MDL and encouraged participaiion
through the proposed contracts.' As one of the PSC’s co-lead coun-
sel stated at the heaving:

‘I'he proposal that we have filed with the Courtincludes three
options. The fivst option we call the full participation option,
and it calls for a two percent assessinent for atiorney’s fees
plus one percont for costs. This opfion is designed to foster
cooperation and coordination between the lawyers that are
litigaitng cases in the MDD i federal conrts and those in state
court Tiligation.'”

The PBC was speafically aware that the Dol
represented & low piice for .u: wm! of comnen Lonti’v murUA tf)
encourage filings in the ML As the co-lead counso
"o ot aware of any Ji.unnonuhuT WAL g with an assessieny Hhat

LA k]

o, bk that's dos) e ’l"d 58 f‘:)._,s'!—j‘ Hiat QORI A tiod,
O August 4, X 0 Judpe Tallon entered an
mented the PSCs suppestions i i this orde
the creation of an mrerest- hu-'z"mo' Locrovy acceund into which as
intents for the common benelis fund wotld be paid, Y Healso Uii“f‘h_‘i

172, P5C7s Petdiion for an Order Securing an Equilable Allocation of Coungel Fees and Costs
tor ML Adminislration and Common Benefit Work al 14-13, b re ¥Vioxx Prods. Liab, Litig,
MIIL No. 1657 (ED. La. June 29, 2005).

173, Id

174, 1d. at 13

175, Id. at19-23.

176, Transcript of Status Conforence al 21-22, e re Vioxx Prods. Liab. Litig., MU No. 1657
(2.0, La, fuly 19, 2005} [heretnafter july 2005 Transcript].

177, 1d. al 21

178, Id.

179, I

180, In re Viexx Prods. Liab. Litig, MDI No. 1657, at *1 (F.D. La. Aug, 4, 2005) {Pretrial
Order No. 19,

181, Id at=1.
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that plaintiffs’ counsel who agreed to participate in the MDL pay an
ansessment based on their %peed of decision:
e The “full participation” option. If plaintiffs’ counsel agreed to
participate in the MDL within ninety days of the August 4
Order, counsel would pay 3 percent of any gross monetary
recovery (2 percent for common benefit fees, 1 percent for
common benefit costs), to be subtracted from the attorneys’
fees portion of individual fee contracts, for all cases in-
cluded in the MDL.‘182
«  The “traditional ussessment” opinion. If plaintiffs” counsel
agread to pat‘tiflpdte i the MUL after the ninely-day period
permitted for the {ull partidpaiion option, counsel would
I )<§V 4 pi reettl (..u. cJTV "”O._a.r monetary recoy CEY 10! Case Si' ]("ﬂ
i state court, and 6 porcent of stch Tecov ery tov cases in-
cluded i the MOL

s The "lhmited warver” opiion. If g

intiis” counse! 'c"gt_'efe:;i B
ti(“‘pr te in the ML aiter the ninety day peviad pevmt-
r*i for the fall pacticipation option, counsel would pay O
percent of any gross monctacy pecovery for o
in the MO and would wse any common benetit
ordy in MIH, ca
The U der attactied the sample contracis as exhibits for those three
options.'®
The August 4 Order required all PSC members fo exercise the Full
Participation Option;"™ “I'his option shall be required by all members
of the PSC, MDL committee members and the Court approved State
iiai‘%on Committee.” ™
The DO contract also contained the followmp clause, explaining
that: signatories would be obliged to pay from their contingent fees
10 more thar 2 pevcent of the client’s gross recovery for costs, and 1
percent for fees:

P
i
o

mcncua!

LA
Ll

I 15 the intention of the parties thai such asscssmient shall be
in full and final satisfaction of any present or future obliga-
tion on the part of each Plaintiff and/or Participating Atior-

182 id at *3
183, [d. al 4,
184, Id. at *4-5.
185, Id. al*7.
186, Jd. al "3-4,
187, Id
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ney to confribute to any fund for the payment or reimburse-
ment of any legal fees, scivices or expenses incarred by, or
duie to, the MDJ, and/or any Comnmon Benefit AttOi'ﬂ{‘Vb 168

The FPPO contract also made clear that the amouants deposited in the

escrow account were for the exclusive purpose of compensating at-

torneys who pertormed common benefit work, and that such money
would be distributed only pursuant to Court Order;

The amounts depostied in the MDL Vee and Cost Account
shall be avatlable tor distribution {o attorneys who have per-
formed professional scrvices or incurred expenses for the
benefit of the plaintiffs in ML 1657 and the coordinated
state court litigation pursuant to written authorization from
the Liaison counsel of the PSC. Such sams shall be distrib-
uted only upon an Order of the Court in MDL 1657 which
will be issued in accordance with applicable law governing
the award of fees and costs in cases involving the creation of
a common benefit. Appropriate consideration will be given
to the experience, talent and contribuiton made by alt of those
authorized to perform activitics for the common benetit, in:
cluding the Paviicipating Ai‘i‘:m‘rey&; 159
The settlement agresment veachad in Movember 2007 betweot
ierck : T“(! 'wu NEC puepored tﬂ It r;_;fue ihe 1’:5—;ft1(‘11:-:—1:'nm Cofft:
ﬂ‘.ai plainfiffs’ couneel enteie
eding.

o1t i
= 1|':,i,;s--: fiy oy t'}"““'"‘(‘

ses ko the MiX, moce
';,uu“xn to authorize Jud ,( S
and decmard common benefii payviients mm!w Than He
thorized in the FPO contracts. i

U
Iy
[
-
-l
o
ot
.”.}
...»

To ensure that [the comunon benelit attormeys] arve faicly com-
pensated but that their fees ave i conformance with reason-
able rates, an assessment of common benefit attorneys’ fees
will be imposed at no more than 8 percent of the gross
amount recovered for every client that registers unde the
terms of the Settlement Agreernent,'

188, fed at*d

149, 1d at*15,

190, MERCK SETIEEMUNT AGRUEMENT, supra note 21, § 167 (“This Agreement ., | sppersedes
mind cateefs all previous agreements, negotiations, and commmitments in writings between [Merck
and the NPC| with respedt to the subject matter heveol”) {(einphasis added),

191, Id 59.2.L

192, Id
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The maximum 8 percent attorneys’ fee assessment shall su-

persede the assessment provided to M2 common benefit at-

torneys pursuant to Pretrial Order No. 191

Significantly, Merck had no “dog in the fight” of how its settlement

funds were distributed. As sel forth in section 9.2.6 of the Settlement
Agreernent, Merck took “no position regarding . . . the award of com-
mon benefit attorneys’ fees . . . and waives the right to contest these
matters.”

B. The Deal to Resolve Objections to the Common Benefit Fund

i Jarwiacy 2009, notwithstanding that many counsel for individual
plaidifls had signed PO contracts, the plaintiffs” Haison counsel
moved Fudge Vallon io award 5 commmon benelit foe of 8 pevcent of
ihe $4.85 I 1% Ag described aboave, this sinouni was
to come outb of the olaintiffs’ counsel adomeys fees yota ined by inds
vidual olienits, and was w0 be paid o the trms that performed come
meh benefit work.

On April 16, 2009, judge Fallor inviied any iri rerested party to dile
a Notice of Objection to an 8 percent assessment on or before May ¢,
2009.1% Several objections were filed. Among the objectors was he
law firme Stratton Daxon, which signed a PO contract anch asked
Judge Fallown to enforee the ¥C contract, which capped its contritae
Hon to the comnmon benefit {und at an aggrepate of 3 percent.” Be-
cause of the number of objectors, judge Fallon decided 1o appoint Mi-
chael Stratton as the objectors” liaison counsel,

Thereafter, numerous slaius conferences wore held, discovery was
taken, briefing was submitted, and arginments were heard. While the
matter was pending before judge Dallon, plainiiffs’ Jiaison counsel re-
duced the recommendation to 7.5 percent.’™ Michael Sivatton wiote

193, fd.

1% 4 59206,

195, Plaintiffs’ |iaison Counsel's Motion for Award of Commen Bencfit Counset Foes and
Reimbursement of Hxpenscs at 3 4, I e Vioxx Prods. Liab. 1ikig., MDE Na. 1637 (F.D. La. Tan.
20, 2009).

196, Joint Repurt Ne, A6 of Plaintiffs’ and Defendants” Tiasison Counsel at 11, In re Viexx
Pracs. Liab, Titig, MDL No 1637 (0D, La, Apr, 27, 2000}

197, Spe Stration Taxor's Notice of Objection to the PSC Fee Request at 13, It re Yioxx Prod.
Liab. Litig, MDL No. 1657 (F.12. La. Nay 3, 2004,

198, Co-Lead Counsel's Memorandum in Support of Motion for Additional Discovery Pur-
sning Side Deals Relaied 1o the Tund Awarded by this Court’s Oider of Oxctoher 14, K30 at 3-
A, b re Viexx Prod. Lial, Litig., ML No. 16357 {]:..D. Fa. Feb, 28, 2011} fhereinaltey 2001 Co-1 o
Coungel Memorandum}.
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a letter agreeing that 7.5 percent was appropriate.' In October 2010,
relying in part on plaintiffs’ liaison counscl’s reduction in the recomi-
mended assessment, Judge Tallon entered a decision allocating 6.5
percent of the setllement fund to compensate for common benefit
work, mathematically producing & common benefit fund of
$315,750,000.%

Issucs arise when judicial authority abrogates an agrcement en-
tered pursuant to and in specific reliance on a prior judicial order. In
Judge Fallon's October 2010 decision, he relied primarily on cases de-
ar:mbln@ ‘intherent managerial authority” as the basis for abandoning
the FPO Conlract.™ None of those cases involved a courl order that
expressly limiled common benefif assessments or involved abroga-
tion of such an order. Rather, the trial courls in those cases had made
no prior commitments and assessed common benefit fees against a
blank slate based ort common fund principles.

This case way very ditferent. Judge Fallon excrcised inhevent au-
thority by ciesling the FIPO and lllviJﬂQ‘pat‘tlf“iprlUOﬂ in the M3, on

that basis, ™ tle enteved an Grder on which counsel relied in choosing
the MDL over other options. The Coust-approved FPRO Contracts also
provided thy one cxception wnder which it lerms would not ap-
ply- -if Vioxw litigation were certificd and ses Ted a5 a Lh 55 achiorn un-
dev Fed. & Civ. P 2522 Of conrse, inat did no |

tomyighl be argued that the Setilement ,f‘a_g_r_cemti‘ni‘. 'pz'ft-\,-'id 2

fon overriding ihe Unuit-approved FPO Contre

9271 and 2.2.5 of the Settlement A S?’f‘-cn"

ta Indesd, Sectic
tnted that common Lac'a
r-‘-f"i? foos would Lo assessed angd fixed by "ne Coneet, ™ and that the

rarnen poncfif fea, while no greater than 8 peveent, could oxeced the
a:sfae.%:-;m{:'mn provided in the Court's Ovder cntored Angpast 4, 2005,

|6

19%. Id. at 4; Correspondence from wichael A, Steatton to judge Fallon, dated July 28, 2610
(" Exhibit D) at 2, alfached with Motion of Kline & Specter, PO to Fnforce ihe Full Parlicipation
Option, In re Vioxx Prods. Liab. Litig., ML No, 1657 (E.D. La. A pr. 4, W11 [hereinalter Michael
Stratton Tetter].

200, See In re Vioxx Prods, Tiab, Litig, 760 F. Supp. 2d 640, 658 (F.12. La, 2010),

201, I ab 648-49. Citing inder afia In re Genetically Modified Rice Litig., M. No, 00-1811,
2000 WT. 716190 (.13, Mo, Feb. 24, 20010); Li re Cuidant Corp. Implantable Defibrillators Prods,
Liabe Litig., MLD No. 05-1708, 2008 W1. 682174 (L. Minw. Mar. 7, 2008); In re Zvprexa Prods,
Liab. Litig., 467 K. Supp. 2d 256 (ILD.N.Y., 2006); In r¢ Linerboard Antitrust Litig., 292 F, Supyp.
2d 644 {E.D. Pa. 2003); In re Air Crash Disaster at FL Uverglades on Dec, 29, 1972, 549 F.2d 1006
(5th Cir. 1977).

202, See cases cited sppr noke 201,

203. Imre Vioxx Prods. Liab. Litig., MDI, No. 1657 (F.1). La. Aug. 4, 2005) {Pretrial Order No.
19}

204 Id.at ™4,

205, MFROK SEUTLEMENT AGREEMENT, suprnote 21, §§ 9.2.1, 9.2.5,
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such as the assessment described in the FPO Agreement.™ | lowever,
the agreement was a private agreement not subject to judicial ap-
proval and therefore incapable of abrogating a prior judicial order. In
acdition, common benefit fees were not a material term of settlement,
with Merck having no interest in the amount that plaintiffs” attorneys
would be paid for their efforts.”

The abrogation of the FPO Coniracts in Vioxx may make future
plaintiffs’ counsel ¢ shy about participating in ML proceedings based
on a promise that the common benefit assessment will be a certain
amount. Whether “permissible” as a matter of law, the judge’s about-
face on the assessment amounit may risk the vitality of Federal MDL
litigation. Counsel may be deterred by the 1‘)1‘('&5*;:;ut of being baited
into an ML and then switched io 4 }nhngl foe enee the Htigation gsel-
oy,

Whatover the APproT viatences of hudge Pallon’s abandoning of the
PG C {)ﬂ'i acts, ihe judge failed to consider a sipmificant tact: the ex-
a deal belweon () [chui'l"ij_i" liaigon counsel, purportedly
ot b ;:Ir of the NPT, (2) both of the PS5 co-lead counsel, purport-
edly on beb: i of Hw FSC, and (3} the objector’s faison counsel pur-
portediy representing the (;D}ec.u_ s to the 8 percent assessment. The
deal was coni"irmed on july 27, 2010, in d;r._ Tallon's chiambers, but
(su:sidp of tha judge’s s prosence.”™ Plaintiffs’ Hajson commvel and the

P55 co-lead counsel had agreed that the objectors would pay a net

assessmerit of only 4 percent toward the cominion benefit fund. 9 4y
exchange, the ob]ector_s_, liaison counsel agreed to withdraw his objec-
tions and recommend to the court that a 7.5 percent assessment was
appropriate.”

This deal was iemorialized in a court reporter’s transcript contain-
ing the following critical passage. Initially, one co-lead counsel stated:

isken

Herc in the conference room we have [the objectors’ Liatson
counsel]; [the plaintiffs” Baison counsel]; and [both of fhe
PG s co-lead counsel]. FPhis i in MIDL Docket 1657,

We have entered into a private agreement where [the objec-
tors” liaison counsel | is speaking on behalf of all of the objec-
tors to the plainkiff Jlalson counsel’s petition for assessiment

206, Seeid. 5921,

M7, Seeid BD.26,

208, lranscript of Private P'roceedings Between Counsel, at 3, 1a re Vioxx Prod. Liab. Titig.,
ML N, 1657 (KL La. July 27, 2010, 1:00PM) [hereinafter Julby 2¥10 Private Transcript].

29, 4d,

2100 fd. at 2,
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and [the plaintiffs’ liaison counsel] is speaking on behalf of
the NPC.
ihe parties have clg,J reed that each side will rccommend to the
Court that there be a global assessment in the amount of 7.5
percent, For each of the objectors who timely filed an objec-
tion to the plaintiff liaison counsel's petition, they will pay a
total of a 4 percent assessment, and the difference will be dis-
bursed from the account that's held in cscrow now by
BrownCreer.
The aggregate amount for that list of objectors is
$18,539,236.85. Thal amount will be transferred to the trust
account at Stratton Faxon to be disbursed to the objectors by
[the objectors” liaison counsel]. Any common benefit foes or
costs will be a matter of agreement between [the objectors’
liaison coumsel] and the individual objectois.
The partics will prepare a list of objectors thiat will be subinit-
ted to BrownGreer for the amount of the funds to be released
for each of those individual accounts, Agatn, the aggregaie,
that toial swm, will Be wired to the trast account of Slration
Faxon,

Tl‘;e 'wihm‘ co-Tesclor coumsel added: 7 wounld just like, for the rec-

jectors” ateon counsel] to acknowic dpe the reasona
PRIt :

< O(}_Ialrl

ot cotirsel furthies addad

26, As thie haison connsel for the objoctors, we have gotten
well through discovery. We have spoken 1o experts. We have
taken depositions, had depositions taken of 1z, ard done the
vesearch, At the end of the day, on behnlfl of all the ebjeciors,
I can say that we all feel 7.5 percent is a reasonable fee for the
common berefit attorneys in this case,

I would also add that any future cases that result in some sort
of recovery brought by anybody who was a timely objector
to this fee petition will be treated at the 4 percent level,

Further, it's our understanding that BrownGreer will be in-
structed as soon as possible to make this disbursement to the
objectors via the Stratton Faxon trustee account.

21l at 3 4
212, fd atd,
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Liaison counsel for the objectors, being me, on behalf of all of
{he objectors in this case to the fee petition, withdraw all of
those objections. We no longer have any objection to the fee
petition filed by the NI’C to the extent that our recommenda-
tion is that it ought to be reduced to 7.5 percent. We'll be put-
ting that on the record.”™

The following day, on July 28, 2010, the objectors’ liaison counsel
sent his letter 10 the court recommending a global assessment of 7.5
percent, but not disclosing thal plaintiffs” liatson counsel and both co-
lead counsel agreed lo pav the f}h}ec twb from the comunon benefit

fund an amourit Jm that the objectors’ net assessment wotild be 4
KX R - e %
percent,” in the e Bro»» nreer dis l*zbutm 518,539,236.85 to the

215

i - E A . -
sotors” laison counsel, whio thosudistring Pf"l th’} others.
'I_“_hif‘ :'.i.eai WAL TE mqkau le for reasons | fg aecpacy, First, the
= the Conrt that 7.5 perc

ol f"l 115 EC Lray for cony 1111(‘1! be l.-W‘Hl
. N

A TEASOL: =:[,~ls amount for
fees, wheoen they agreed to bea 14 percont. Second, plaintitls
Haison counsel purporied to spa or the NPC, when the Coarvl cre-
ated the NPC only toneg iate w ur% Merpck and the NPCnad no conrt
appointinent to agree to distribute seftlement furds. @0 Thivd, the PSC
never conducted a meeting (felephonic or n-person) where the deal
was discussed or put to a vote.” The PSCs co-lead counsel constim-
mated the deal without authorization by ihe PSC as & whole ™

Fourth, plaintiffs’ liaison counsel and the co-lead counsel directed
that the $18,539,236.85 be disiributed from the settlernent fund -
nearly 6 percent of the fund —before the fund for cornmon benefit fees
even was created ? At that time, Judge Fallon was still considering
plaintiffs” liaison counsel’s Motion for an Award of Plaintiffs” Com-
mon Benefit Fees and Reimbursement of Fxpenses. Judge Fallor: did
not issuc the opinion until October 19, 2010, nearly three months after
the deal had been made. ™ The cormeon benefit fund, thervefore, did
not even exist.

f.

213 Idatd-h,

214, Ser Michacl Stratbkem Letter, supin note 199,
215, See July 2000 Private Vranscript, supra nole 206, at 3-4,

216, See Dioe Viexx Prods. Liab, Lilig., 760 F. Supp. 2d 634, 64d (BT La. 2010).
207, 20011 thomas Khne AfHdavit, supra note 161, ¥ 9.

218, Sewud. 710,

14, Leeid. b

2L See fnore Vieyy, Y0 T Supy. 2d at 640
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Fitth, plaintitfs’ liaison counsel and the co-lead counsel committed
settlement funds without a Court Order, apparently without Judge
Tallon’s kinowledge, and before Judge Talion had determined the size
of the common beaeflt fund. Judge Fallon would say duving a later
hearing on February 17, 2011:

BY THE COURY: Tlic only thing I know of it is thal there wag
an objection to the tolal sum of the common benefit fund, that
My, Sivatton represented the objectors, and I presided. - or |
gave them the opportunity o do some discovery early o
They did some discovery. They had some issues. I resolved
the discovery issuces, the evidentiary issues. They proceeded
on with the case. [ was advised that the objectors withdrew
the objection. That's all that I know of it. T wasn’t involved in
any discussions or agreements. That's why 1 didn’t issuc any
orders.””

Sixth, plamiiffs” liaison counsel and the co-lead counsel citered
mto an agreement with the objectors” llaison counsel purportedly
speaking for all objectors. Some objectors had no idea that negotia-
tions were ongoing end nover gave authority o the objectors’ Haison
counsel to settle or withdraw their objections. The objectors” laison
counseal had been appointed only to a laison counsel vole, not lead
conrgal,

For example, in the hearing or Febroary 1
Bnapka, who was arnong the objectors, ad

nad receive

attorney Wathy

lci that she

d no notice that the objecrors’ Haise ol wag negot-
aling a seibiement on b behalf; Baapla morely received a copy of
tiichas] Sivatios’s July 28, 2010 letter recommendin ga /b poocont as-
sessment. ™ Furthorinore, she received a transtinittal Tetter dated Sep-
tember 2, 2010, from the objoectory’ Haison counsel, cnclosing a checlk,
drawn on his trusf account, in the amount of over $336,000.° Snapka
expressed her confusion aboui the provenance of this check to the ob-
fectors” liaison counsel, who then tendered her another chack for over
$33,000, that she searched in vain for any Order authorizing this dis-
tribution from BrownGreer to the objectors” liaison counsel, or from
him to her.* Snapica did not see in Judge Fallon's subsequent Orders
any reference fo a depletion of the common bencfit fund, therefore

221, Transcript of Proceedings at 12, In re Vioxx Prods. Liab. 1iti . MDL No. 1657 (E.[2. | a.
Feb. 17, 2011, 3:30AM),

222 Idoalll-12

223 I at12

2240 Kdoati1-12
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she did not deposit either of the checks tendered by the objectors’ li-
aison counsel and wished to bring this troubling matter to Judge T'al-
lon’s attention,”
fn a related vein, attorney Daniel Becnel signed an I'PO contract

and also objected to plaintiffs’ liaison counsel’s recommendation of
an & percent assessrent for common bencfit fees.?® On July 23, 2010,
the objectors” liaison counsel attempted to contact Mr. Becnel but
never reached him.” On September 2, 2010, the objectors’ liaison
counsel sent Mr. Becnel a letter describing the deal but not stating
with whom the deal had been reached or whether it had been court
ap }'n‘()\.red.?% He enclosed a $440,694.43 check,® But according to Mr.
Becnel, he niever gave the objectors” Haison counsel authority to setfle
his objection:

This fwaa] the first notice L :ws ;hqi’ RAT. Et ation was acting

sy iy attogney or had @
origiral ._>15,:1<2~.i contract
FHe never b

CASE 3'“:\;11»

i addition, 7 hed no Wi
common benctit fee sinee th
to discovery.” ™

Seventh, plainiffs’ liaison couunsel and the co-lead counsel in
siracted BrownCGreer to pay the money (and BrownGreer did so0)
without a Couwrt Order and without _Tudgg. Fallon's knowlcedge that
this cominitiment had been made. Beeause of this distribution, the
comman benefit fund never aitained its full ordered and expected
value of $315,250,000.%% When the Fee Allocation Commitiee made
its iniHal recommendations for fee allocation, the comimon benefit
fund reportedly contained only $311,984,930, noiwithstanding the
fund’s presence in an interest-bearirg account. 2

225 Id at 10-12.

226, Notice (o the Courl of Danicl Boenel 2 2, i Viess: ['rods, Tiale Liig., MDL Nao. 1607
{F.120 . Mar &, 20010

207, 1d. 9 6.

228, 4.

2%, id.

30, 4d.

2V 1d 59,

232, i re Viesx Prods. Lials Litig, MIDE No, 1657, ot *1 LD La. Sept. 9, 2011) {Order).

233, 2011 Co-Lead Commsel Momorandun, supra note 196, {“Txbibit C7) ot 34
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C. Discovery Regarding the 4 Percent Deal and the Shortconting in
the Common Benefit Fund

I Novermber of 2008, the Court appointed the FAC to receive ap-
plications for cormmon benefit fees.™ On January 19, 2011, the FAC
delivered its recornmendations o the courl after over 100 law firms
submitted affidavits and/or made presentations in support of their
romimon benefit claim.* As discussed above, the FAC s recommen-
dation was wholly unsuitable as a basis for the court’s ultimate deter-
mination of fees, and numeronus objections were filed.

The objections served as a plaiform for learning more about the 4
percent deal, Initially, Judge Fallon appointed a liaison counsel for
the objectors, Mr. Pascal Calogero, and co-fead counsel, My, Robert
Arceneaux, and Ms. Margaret Woodward, ™ They conducied discov-
ery against those who made the deal and BrownGreer, which distrib-
ated the money. ™ On Febiuary 24, 2011, Mr. Avcencaux participated
in a meeting among lead and Haison counsel for the FAC and Objec-
tors.”™ At that meeting, plaintiffs’ lialson counsel explained that he
and the co-lead counsel had pursued settiemoent talks with the objoc
torg” Haison counsel, with Judge fallon’s encouragement, to resolve
allenge to the common beretit fund > Plain-
ison counsel explained his view that, at time, “the fand

. R T S A = 1)
L i nobody, i

art apparenily sericus
tifs” B

\
de said that the selile
laiirand 1o the corsmoen benefit fund
Ton was not informed of the torm
sel said, becanse “he [the judee] didn't want to know,

In March 2011, various cbjectors filad a meiion for discovery 12
garding the imauthorized withdrawal from the fund because of
lack of transparoncy and fhe cealization that the common benefit fund
contained less than the couri-ordered amount.”” These moiions sug-
gested a variety of vemedies ranging {rom stripping individuals of

. LIS B 3
rroat Tinured 1o the

ol

bepwfit of overy Jjudee Fal

r:

s 212

234, In re Vioxx Prods. Liab. Litig, MDL No. 1637 (E.D, La. Nov. 20, 2007) {Protrial Ovder
No. 3.

235 In re Vioxx Prods, Tiab, Lilig, MDL. No., 1657, 2001 WL 572394, al *3 (E.L>. la. Jan, 20,
20113,

236, See generatlyy 2011 Co-ead Counsel Memorandum, stpree niote 198,

237, See fd, at 6-8,

238, Id. at7.

239, Il
240, Id
241, M.
242, d.

243, Sew 2001 Co-Lead Counsel Memorandum, supra note 198,
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their leadership positions to requiring the disgorgement of the se-
cretly-transferred money.” On August 29, 2011, the court directed
the Claims Administrator to provide a report of the amount it held as
common benefit fees. ™ The resulting report, which the court entered
into the rccord on September 9, 2011, disclosed that only
£302,406,562.50 remained in the escrow fund, and that over $12 mil-
tion had been disbursed to the objector firms. ™"
This revelation prompted the court to order additional bricfing and
a hearing (o determine who should bear the shortfall. The hearing oc-
curred on September 21, 2011 At the hearing, plaintiffs’ laison
(onnwl stated that the FAC would bear the shovtfall on a pro-rata
s in order that the FAC not rontradict its agreernents with the ob-
~tors. A The court did not p.s_ obe into the undeelying question of
made, but stated m 'L'*aullmg
orcor thal i was "'u:'r wave of fho ‘ie“r:«u s of ihe areag et belween
Plaintitfs” Counsel and the Pevc o-Foo (‘ih}ea fors and did not or-
ments,” and that l\ ras “satistied that all ‘uf“rh""? B
in the fund have beeriad sr'luizn_d Y EXT

lazl_rlf:r:i,’ 1 he court dended dis-
covery into the issue and ordered that any shortfall be boine pro it
by the FAC s members.” 0

1t is unelear how the TAC members fulfilled their obligaiion fo
rnake the common bapefit fund whole, On Auguast 9, 201, the courd
eniered its order allocating the comunon benefit fund among the
counsel that perforaed common benefit work.”! The court ordered
the disbursement of $315,250,000, even though the court, and all those
COnc (—‘T’i'led knew that the fund was short that amount by at least §12
miilion.” The money was distributed, and nothing suggested ihat
the non-HAC members received less than the amounts awarded.™
Fowever, there is no documentation in the court vecord as to FAC:

iy (.

der any disbun

244, Jd al 14

45, See In g Viowx Prods, Tiab, Litig, MBL No. 1657, at *1 (K1 La. Aug. 25, 2011} (Ovdler
& [easons).

246, See fpore Viess Drody, Liab, Litig, MDL No. 1657 (F12 La, Sept. 9, 2111y (Order & Ren-
sols).

247, i re Yiexx Prods, Lialy Litig, MDL No. 1657, at *4 (K13, La. Sepk 26, 2011} (Order &
Reasons).
245, Seaid.
249, Id at *5-4.
2R0, id.at®4,
251, See In ve Viexx Prods. Liab, Litig., ML Ne. 1657, at *31-32 (ED La. Aug. 9, 20013 (On-
7 & Reasons),
252, SHeeid.
253, See dd.

r
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handling of their pro raia recluction to compensate for the shortfall. ™
The scandal ended quietly,

L Comunents on Hie 4 Percent Degl

It i3 suiprising that a federal distifel judge would not be informed
by counsel about an agresment to distribute over $18.5 miltion of set-
tlement money that was under the judge’s direct supervision and that
the judge had at that point awarded to nobody, let alone a group of
lawycers. This should never happen in a mass tort setting (or any se
tirg). In effect, plaintiffs” liaison counsel had it right: the cornmon
benetit fund “belonged to nobody.” Certainly the lawyers had no
clatm to it, as they possessed neither the right to determine its alloca-
tion nor the power to oider the distribution of funds.

The 4 percent deal had major ramifications in the fee allocation pro-

5. Iior starters, the deal undermined basic predicates of Judge Fal-
Ifm October 2010 Order regarding common benefit fund asscss-
ments. " In reaching that decision, }uclg e Fallon relied on representa-
iions that the objectors bad withdrawn their « );)}}{)%!t‘oﬂ anda agreed
that 7.5 percent was an acceptable vesolution. ™ Towever, juriw al-
lov was not idformed (hat plalniiffy’ laison counsel and the co-lead
counsel had reached 2 do ﬂ iri which SOt .}Lu wiffs” comnsal would
pay only 4 percent,™ Judee ¥Faillon 3
percent was a ppr wpriate. Bul he mgy have ('Gi"'"'
deat, and rejecied i, muking cloar that tho obi
and hiy iedie w objectors had to pay 2 court ]
gardless of their 1;11(;1 understanding. Alternately, F'—\Il(‘n*-
.~.1’1tg11t have reasoned that if the NPC thought 4 percont was satis 'ac-
tory tor the objectors then it was also ulha{ac’torv for all plamtiffs
counsel. This weould have resuiled in lowering the common benefit
fund by roughly $121 million down to $194 million. Since /3 percent
was recomrnended to be distributed to the nine FAC firms, ™ such a
reduction would have cost each FAC firm nearly 510 million on aver-
age.

3N ;1'\{1(

P ihe 4 1
" Rainon counsel

SYeC BESOSTINCRT 16

254, Seend.

253, Ap #e Vioxx Prods. Liab. Litig,, MDL No. 1657, at *31.232 (E.D. La, Qct, 19, 2010) {Order
& Ronsons).

256, See id. at 10,

257, A1 Co-Lead Counsel Memorandum, supsi noie 198, at 4-3,

258, Objection of Kline & Specler, P.C., supra note 1, al 43; see In ve Vieve, 2017 WL 572304,
ab -5,
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Moreover, if it had been known that a 4 percent deal was available,
more than 62 firms may have joined the objectors’ liaison counsel ob-
jection, Au a result, the deal may have collapsed, and the objections
may never have been withdrawn. Judge Fallon may have been forced
to address the enforceability of the Full Participation Option and its
August 2005 Pretrial Order.” With dozens more firms objecting and
deal-making, the rationale for an 8 percent, or 7.5 percent, or 6.5 per-
cent common benefit fee would have been undermined; the whole
effort to undo the Full Participation Option may have collapsed. The
process may have gone to the 4 percent agreed upon by the objectors’
laison comsel, or reverted back to the original deal for 2 percent,
which would have reduced the commeon benefit fund by over $218
million o roughly 397 million, costing the FAC fivms almost {18 mil-
lion on average.

Interwovon v those conwiderations is the lack of iransparenay
concorning the fate of millions of dollars in setifement funds —money
l : by be distributed
v Jawvers acting wilhout jud nowledge o authorization,

urely due process congiderations arc implicated when unatlocaied
settlernent funds are distribuled to a sclect group laden with self-
serving censiderations without providing snybody, not even the
conrt, with notice oy opportunity to respond. At the Hime this was dis-
covered, some suggesied that the distribuiion constituted a fraud on
the court, and that the Fee Allocation Comumittee should be dis-
banded and its members forced to forfeit a portion of their fees to
make the fund whele.” Judge Fallon never entered such rulings, and
the matter was vesolved by negotiation between the FAC and objec-
tors, which was ultimately approved of by the court.

There is litile cornfort to be found in the TAC s agreement to absorb
the shorffall in the common benefit fund. In particular, it is deeply
unfair that certain fiems only paid 4 percent to place their individual
cases in the MDL, while other firins were recuired to pay the greater
sutn of 6.5 percent. This wrong was not righted simply by ordering
the full amount of $315,250,000 to be distributed amongst the firms
that performed cornmon benefit fund activities. This inequity should
never have existed, and should not be deemed acceptable in future
litigation. At a miniraum, it is inadequate that those who distributed
settlement funds without judicial approval or knowledge can replace
them without accompanying punishment.

ihat, if i belenged to “nobody,” coidd not permisst

!
.

.
#
1
5

[

250, See In ve Vioxx Prods, Liab, Litig, MDL 165/ (D, Ta. Oct. 19, 2009) (Order & Reasons).
260, 2011 Co-Lead Counsel Merrorandum, sopre noke T98, at 14
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itis untikely any of this would have occurved had the P5SC not been
distnemnbered in tavor of ad hoc committees run by political insiders
to the litigation. Considering that the PSC was created at the outset,
the court s ohould have allowed the PEC to continue its supervisor y
role. The Iessor heve for future MDL proceedings is quite apparent,

In sum, deals like this shiould not be made nor should they be per-
mitted. Puture plaintiffs and judges in nuass tort proceedings shouild
have confidence that plaintiffs’ counsel will be forthcoming in all
matters relating to fund allocation. At stake are fundamental princi-
ples of justice, transparency, and duc process, all foundations upon
which the American courts, and public confidence are built,

CONCEUSION

Mass tort litigation has an important place in the American litiga-
tion system. it s theretove vital that MDL judges enforce an orderly
framework for resolving disputes between plaintitfs and defendants.
It is equally crucial that MDL judges cnsure that post setilemnent is-
sues are resolved ina tnanner that is ivansparent, jurisprudertially -

sound, and fm,ffmi“jualry fair, The pyobloms that C{,mp!icuteu ihe
crealion and allocation of the Viexa common benefit fund should
never have occucred. The suthoit hope such problems will not be ore-
sont i future MDL procesding.



